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Incompatibility of the Public Ouusssevsdap 
Function With American Republican 


Government 
BY HON. RUSSELL L. DUNN 


of the San Francisco Bar 
HE vice of _ public The government of European states 
ownership is that it is is personal. By virtue of the republican 
not adapted to our political institutions of our American 
American republican states their government is impersonal. 
political institutions of At the head of a European state is a 
government. Public person, “the sovereign,” and under him 


ownership, that is to 
say, the ownership and 
operation of property businesses 
—the conduct of traffic in mer- 

chandise or service—by public 
officers, is not a political institution 
naturally flowered in the seasonal full- 
ness of time from our plant of republi- 
can government. It is, though, a natural 
development of the government of the 
European states, and has been brought 
to our country and grafted onto several 
of our American states’ governments by 
the people of those foreign states who 
have become part of ours through im- 
migration. 

That public ownership, that is to say, 
ownership by the state of property busi- 
nesses, is naturally developed as a politi- 
cal institution of the organization of the 
European states, and is not naturally 





-developed from the Constitution of our 


American states, is understandable when 
the basic difference of political organi- 
zation of these two groups of states is 
considered. 


all other persons of the state, the peo- 
ple, are subjects. At the head of an 
American state is the impersonal thing 
we know as “the law.” The people, 
called “subjects” in the European states, 
are “the sovereign” in American states. 

The government of a European state 
is the business property of the sovereign 
person at the head of the state, and the 
personnel of administration of the gov- 
ernment business are servants or em- 
ployees of the person who is Sovereign. 
The government of an American state is 
the administration of “the law,” above 
which there is no man, and in which, all 
the persons of the people having an equal 
and an inalienable interest, there is none 
of the essence of property or of business. 
The personnel of administration of this 
government, from the highest to the low- 
est, are creatures of “the law,” and are 
bound to obey it, and to observe the limi- 
tations it imposes on their personal 
authority. 

Public ownership of any business prop- 
erty naturally becomes a political insti- 
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tution in a European state, because the 
government itself is the business prop- 
erty of a person. The added political 
institution is simply an additional busi- 
ness property acquired and added to that 
already possessed and operated. The 
transfer of the ownership from the sub- 
ject to “the Sover- 
eign” contributes 
to sustain the gov- 
ernment of the 
European state and 
the supremacy of 
“the Sovereign” 
over the subjects. 
It takes from the 
body of subjects 
of the state those 
persons who were 
the private owners 
and operatives of 
the private prop- 
erty business, and 
adds them to the 
body of the serv- 
ants and employees 
of the person who 
is Sovereign. A 
larger per cent of 
the subjects thus 
render employee 
service to and are 
paid by the per- 
sonal Sovereign. 
These paid civil 
employees of the 
Sovereign of a European state con- 
tribute to sustain the state within itself 
and the supremacy of “the Sovereign” 
over the subjects precisely as do the 
military and naval forces paid for serv- 
ice by the Sovereign. The transfer of 
ownership further leaves the reproductive 
or profit earning function of the property 
business unchanged because the public 
Sovereign person owner has the same 
need for the profit of ownership as the 
private subject person owner and the 
same personal power of the master to 
compel it from his employees. 

Public ownership of a property busi- 
ness does not naturally become a political 
institution in an American state, because 
“the law” at the head of an American 
state is an impersonal thing without any 
of the attributes of property or of busi- 
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ness. The transfer of ownership of any 
of the people’s, that is to say, of any of 
the American state’s sovereign’s property 
business, to the American state, that is to 
“the law,” must forthwith deprive that 
which is transferred of its attributes of 
property and business. It must become 
part of “the law,” 
which, created 
without a property 
magnitude meas- 
urable as value in 
terms of money, 
and without a con- 
dition incident 
whereby the inter- 
est of a person in 
it may be alienated, 
necessarily cannot 
ever acquire prop- 
erty magnitude and 


alienability and 
still be “the law.” 
Necessarily, too, 


with the transfer 
to this public own- 
ership the repro- 
ductive or profit 
earning function 
must cease. Nor 
can it be conceived 
that the supremacy 
of “the law” is in- 
creased by the 
addition to the 
personnel of its 
administration of those persons of the 
people who owned and operated the 
transferred property business. 

The United States Postoffice is an ex- 
ample of real public ownership by an 
American state. There is none of the 
essence of a property business in the 
postoffice. It has no property magnitude 
measurable in dollars as the value of the 
postoffice, ‘and the equal interest in it of 
every person of the United States is 
inalienable. The so-called profit and loss 
of its operation by law is not reproduc- 
tion of the property business, but is an 
incident of the administration of “the 
law.” : 

The manufacture and sale of vodka by 
Russia is an example of public owner- 
ship by a European state. This prop- 
erty business of manufacture and sale 
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of vodka was acquired from subjects of 
Russia by its government, because of its 
established reproduction or profit earn- 
ing. The government of Russia now 
takes the profit earning, and, it is said, 
by employing governmental power to pro- 
mote the consumption of vodka by the 
subjects, has increased the profit earn- 
ing. ‘The property business of vodka 
manufacture and sale has thus lost none 
of the attributes of a property business 
through its transfer and conservation 
into a Russian political institution. It 
is still in every essential respect a prop- 
erty business, though in public owner- 
ship. 

It is quite conceivable that the govern- 
ment of Russia, for illustration, could 
acquire from its subjects all their prop- 
erty businesses and effect their conserva- 
tion into the government institution of 
Russia, without in the least changing that 
institution. The Sovereign would still be 
the head of the Russian state, with the 
same ownership of the government, in- 
clusive of all the property businesses of 
the Russian state that he now has, 
inclusive of the vodka traffic and several 
other property businesses. The subjects 
of “the Sovereign” would still be his 
subjects, conserved, however, into the 
improved state of paid personal service 
to “the Sovereign,”—all then soldiers of 
the lord as well as subjects. 

Conceiving now, for illustration, that 
an American state government should 
take over from the people, “the Sover- 
eign,” all their property businesses and 
thereby effect their conservation into pub- 
lic ownership, which, as exampled by the 
United States Postoffice, would deprive 
all the property businesses of all their 
attributes of property and business, it is 
quite clear that the people, “the sover- 
eign,” would have wholly changed their 
institutions of government from pure 
Republican to pure Socialism. 

Therein is the difference between pub- 
lic ownership by a European state and 
public ownership by an American state. 
Public ownership by a European state 
does not change its government institu- 
tion. It does change the government in- 
stitution of an American state. It is 
adapted to European institutions of gov- 
ernment, naturally giving them an added 


insurance of permanency. It is not 
adapted to our American republican in- 
stitutions of government, because it tends 
to their subversion. 

Our forefathers, who founded the gov- 
ernment of these states on republican in- 
stitutions, and who sought to insure their 
perpetuity through the Union of the 
states under the Constitution, very clear- 
ly intended these foundations for our 
government to keep public ownership out 
of it. They founded a pure governmental 
institution for a free and equal people. 
The divorce from the European system 
of government was intended to be abso- 
lute and perpetual. 

The European government system as 
they saw it then was an_ institution 
founded on a personal sovereign prop- 
erty business ownership—the ownership 
of land principally, because agriculture 
was at that time very much the greatest 
business in European states. Our states’ 
founders eliminated the European insti- 
tutions of government as property of a 
personal sovereign, by establishing the 
American state without a personal head. 
They made the government institution 
wholly impersonal, and limited the term 
of personal office holding the better to 
insure that the people should never be- 
come subjects of their government insti- 
tution through the officers of it becom- 
ing so permanently established in it as 
to make it their property business. 

The history of our government for 
more than a century following its estab- 
lishment furnishes full confirmation that 
this was the intent of its founders, and 
shows everywhere the conduct of im- 
personal government under “the law.” 
The public ownership of land, the ex- 
ploitation of which was the basis of the 
European system, was limited to public 
ownership in trust solely for disposal to 
the people, and not for exploitation by 
the government. States ceding their un- 
occupied lands to the United States, 
solemnly covenanted their disposal to the 
people by the United States in their acts 
of cession. Statutes were enacted abol- 
ishing private entail and all perpetuities 
of tenure of the state in the land, the 
more effectually to prevent forever the 
establishment in our states of the Euro- 
pean political institution of government. 
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The standing Army and Navy were in- 
tentionally made small in fear that, if 
large, they might sometime be success- 
fully employed by officers of “the law” 
in derogation of it, to establish in them- 
selves a property ownership of the gov- 
ernment by maintaining possession of 
their offices by military force. The post- 
office, from the time when it became part 
of the government, has been distrusted 


and feared by the people, for the reason © 


that public officers at the head of it could 
use the industrial dependence of its large 
number of paid persons in the service of 
the state to maintain themselves as pub- 
lic officers. The freedom of industry and 
trade—the freedom of property business 
—from ownership or even part owner- 
ship by the state was continuously recog- 
nized as indispensably essential to the 
perpetuation of the equality, liberty and 
property rights of the persons of the 
people. 

Some of our states in these later years, 
however, are accepting public ownership 
of part of the property businesses of their 
people as a political institution of their 
government, apparently without a reali- 
zation by all of their people that it is 
the same political institution of the gov- 
ernments of Europe against which our 
forefathers successfully rebelled and 
built this American republican govern- 
ment to permanently exclude. 

Some of their people believe that this 
public ownership will ultimately effect 
the subversion of our republican insti- 
tutions of government by socialism. 
They frankly affirm that is what they 
want. They call it nationalizing indus- 
try. There is, of course, no argument 
with these people. The issue is made 
for a fight with them whenever their 
numbers shall have increased sufficiently 
to make them believe that they can pre- 
vail by force of arms. 

No single American state or group of 
states could, through establishment of 
public ownership, become wholly social- 
istic in government institutions, except 
through prevailing by force or arms in 
an act of secession from the Union. The 
Constitution of the United States, article 
IV. § 4, guarantying every state in the 
Union a republican form of government, 
blocks the establishment of a socialistic 


government other than by superior force 
of arms. The United States would be 
compelled to use its armed forces against 
the state or states undertaking to substi- 
tute socialistic institutions for its gov- 
ernment in place of republican. 

Other of their people, a very much 
larger number than the socialist group 
referred to, are very much impressed 
with the business successes of public 
ownership by European governments, 
and desire public ownership by our 
American states, in the expectation that 
they can make the same economic suc- 
cess with it and all the people have the 
profit. They have no desire to national- 
ize industry and wipe out the institu- 
tion of property. They want as much 
public ownership as European govern- 
ments have undertaken and of the same 
kind. They do not want to impair our 
republican institutions of government, 
but to improve them with commercial 
functions. There is argument with these 
people, because they are under the mis- 
conception that the fundamental condi- 
tions for public ownership here and in 
Europe are identical, whereas the fact 
is that they are very different. 

The inadaptation of public ownership 
in the fashion of its establishment in 
European states to our American state 
republican institution is the basic reason 
against its establishment in these states. 
It inevitably results in a misjoinder of 
governments in the same state, a conflict 
between them, and an inevitable loss of 
individual freedom, liberty, and property 
rights promised by our republican insti- 
tutions. We inevitably pay some of the 
people’s freedom, liberty, and rights for 
public ownership. Is public ownership 
worth this payment for it? Let us con- 
sider first what we get in return by vir- 
tue of public ownership. 

A property business is constituted 
from an industrial plant and an organi- 
zation of operatives having the relation 
to the person owner of the plant, of serv- 
ants to the master. The plant is pur- 
chased with the master person’s money. 
The operatives, who include the pro- 
ducers of any material consumed by 
them, are paid as servants by the master 
from the proceeds of sale of plant 
products, merchandise, or service, as 
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they may be. Profit is the gain of the 
sales of the plant products, and is taken 
by the owner and master as the earning 
of his money invested in the purchase of 
the plant. 

Where the property business becomes 
a public ownership in a European state, 
there is no change in this Constitution. 
Nothing but the person master changes. 
The operatives continue to be servants— 
only servants paid by “the Sovereign” 
master, in place of servants paid by the 
subject master. 

But when the property business be- 
comes a public ownership in an Ameri- 
can state, the Constitution of it forth- 
with changes. The place of the person 
master is taken by “the law.” The money 
of “the law” invested in the plant is im- 
personal money. There is no relation of 
master and servant between “the law” 
and the operatives of the plant. These 
changes of Constitution of the property 
business are inevitable in public owner- 
ship of it by an American state. 

The effects of the changes make it im- 
possible for the American state public 
ownership to obtain the attractive money 
results of public ownership by a Euro- 
pean state. No person has any incentive 
to save in the spending of the impersonal 
money of “the law.” Inevitably “the 
law” pays a higher purchase price for 
the same public ownership than “the 
Sovereign.” Inevitably “the law” pays 
operatives of the public ownership more 
for service than “the Sovereign” pays 
his servants. Inevitably “the law,” as 
master, cannot get the efficiency of serv- 
ice from operatives that “the Sovereign,” 
as master, receives. Clearly the Ameri- 
can state cannot obtain the rate of profit 
of public ownership obtained by a 
European state. The economic weakness 
of American state municipal ownership 
is inherent. 

What we get of profit from public 
ownership in the light of the comparison 
here made is relatively less than a 
European state could get from it. This 
is conclusive. But what absolute profit 
do we get? Is anything created for the 
public treasury that the treasury could 
not get as taxes? The writer is unable 
to see anything in such a public owner- 
ship profit but a different secondary 


agency of payment of the same sum of 
tax money. The public ownership does 
not create new money for the taxes. It 
merely collects old money for the taxes. 
Public ownership is simply another tax 
collector. And if not by a profit for 
the public treasury automatically substi- 
tuting itself for a tax of the same sum, 
how otherwise may the people gain or 
profit through a public ownership? It 
is assumed, of course, that the output of 
the public ownership is sold at the same 
price as the output of private own- 
ership. If public ownership either 
increases or decreases the price of the 
output, it simply effects a different as- 
sessment of an equal sum of taxes. This 
may profit some of the people, but it 
must effect a corresponding loss to 
others. It would not necessarily effect 
an equalization of tax assessments be- 
tween the people. 

The fact that any profit from public 
ownership is the impersonal money of 
“the law,” and not the personal money 
of the people, automatically makes it a 
credit payment, not on capitation or di- 
rect taxes laid equally on the people, but 
on property or indirect taxes laid un- 
equally on the people in proportion to 
the assessment of their property. Ob- 
viously only those of the people who 
have property assessed for taxes share 
in the profit of public ownership. Those 
of the people who have no property, 
though they pay to the public ownership 
the price from which its profit is made, 
get none of the profit. But the theory 
on which public ownership of the Euro- 
pean kind is promoted for acceptance by 
an American state is that the people get 
the profit share and share alike. Ob- 
viously the theory will not stand up to 
be demonstrated. Some of the people— 
those in fact who need the profit most— 
will get none of it, and the others of the 
people—who need it least of the people 
—will get all the profit of the public 
ownership in unequal shares. 

It is interesting to note that as a 
means of supplying the public treasury, 
public ownership works out in the op- 
posite way to the United States income 
tax which has recently been imposed by 
Congress. The income tax is assessed 
against those of the people who would 
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get the profit of public ownership in the 
form of a pro rata rebate on their taxes. 

But, entirely independent of whatever 
the public treasury may receive from 
public ownership, the people pay for the 
institution of it with some of the per- 
sonal freedom, liberty, and rights which 
our forefathers sought to insure to us 
forever by establishing republican insti- 
tutions of government. 

Public ownership offices and places 
tend directly to become property and 
reproductive of more offices and places. 
The tenure of their holding is naturally 
made permanent on the theory that bet- 
ter service is obtained. On the same 
theory their possession is made the re- 
ward of competitive success in scholar- 
ship, and does not depend at all on com- 
petitive success in administration of 
“the law,”—the vital political competi- 
tion within our people which was insti- 
tuted for the perpetual regeneration of 
their republican government. Public 
office as the reward of competitive suc- 
cess in scholarship is the Chinese system. 
Grafting the European institution of 
public ownership on our American re- 
publican government we are as well 
grafting the Chinese institution of pub- 
lic office holding for its operation. 
Through propinquity to the office-holding 
system of public ownership, the ten- 
dency has developed to make the greater 
number of the administration offices of 
“the law” permanent in tenure, and the 
reward of competitive success in scholar- 
ship, instead of the reward of competi- 
tive success in administration of govern- 
ment, thus spreading the _ sleeping 
sickness of the Chinese system of gov- 
ernment through all of our political in- 
stitutions. 

Public ownership of the European 
fashion, being misfit to “the law,” tends 
to cause disregard of “the law” by offi- 
cers of the public ownership. It tends 
to the development of a pseudo law in 
the administration of public ownership. 
Rules and regulations are imposed by 
officers of public-ownership ailministra- 
tion without legislative enactment, but 
with all its force. The people are prac- 
tically without recourse against disregard 
of “the law” and against the imposition 
of psuedo law, when done in the name 


of administration of public ownership; 
“the law,” being impersonal, works with 
difficulty when it is turned to discipline 
its own officers. 

These conditions which are incident to 
public ownership tend toward the sub- 
version of our republican institutions. 
They tend to create a self-perpetuating 
official class at the head of the American 


state, in place of “the law.” They tend’ 


to establish a political relation between 
this class and the people of “the Sover- 
eign” and “subjects.” 

They tend to minimize the political 
importance of the Legislative Depart- 
ment of the government. Legislatures 
tend to become mere ratification instru- 
ments for the officers of the public- 
ownership institution. Membership in 
legislative bodies naturally ceases to be 
attractive to the best intelligence of the 
people when the legislative initiation is 
taken away. 

They tend to subordinate the Judicial 


‘Department to the Administrative De- 


partment. In our republican institutions 
the principal function of the Judicial De- 
partment is to adjudicate controversies at 
issue between private persons. Public 
ownership is prolific of controversies 
between the people and their public of- 
ficers, and between the officers of differ- 
ent public ownerships; and the Judicial 
Department becomes called on to adju- 
dicate these civil actions where it is ex- 
ceedingly difficult to avoid presumptions 
favoring the public officers as agai: st the 
people. There is also a tendency toward 
the assumption of quasi judicial func- 
tions by public-ownership officers in con- 
troversies between themselves and the 
people, which inevitably lessens the re- 
spect of the people for “the law.” 

They tend to destroy competition with- 
in the people for the administration of 
their political institutions. Policies of 
government in a republican state are ad- 
vanced into its administration by elect- 
ing the people who advocate the policies. 
The sole personal reward to the people 
for success in advocacy of political poli- 
cies is the gaining of possession of the 
public offices. This gaining of this re- 
ward is the regenerative force which 
maintains our republican institutions of 
government. The changing of posses- 
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sion of the offices through recurrent 
elections insures competition for the ad- 
ministration of the government and the 
unfailing supply of the best intelligence 
of the state for the administration. Pub- 
lic ownership, by tending to fix the ad- 
ministration of government in a self- 
perpetuating class, takes away from the 
people the hope of personal reward of 
office for success in advocating policies 
of government. Inevitably the people’s 
interest in government policies declines, 
they cease voting at the elections from 
which they can gain no personal return; 
and the quality of citizenship deteriorates 
with disuse of its rights. Competition 
based on differing policies for the ad- 
ministration of the government tends to 
cease altogether, and the government to 
become more and more the property pos- 
session of the official class created by 
public ownership. 

The discussion has been of public 
ownership of the European kind which 
is undertaken for the same commercial 
profit which private ownership gains. 
The conclusions respecting it do not ap- 
ply to the kind of public ownership 
which is not inconsistent with our Ameri- 
can republican institutions. The United 
States Postoffice has been referred to as 
an example of that kind. It differs from 
the European kind in that it is under- 


taken by American states without regard 
to any commercial element, but solely on 
political considerations. 

This kind of public ownership is part 
of “the law,” and its administration is 
in no respect politically different from the 
administration of any other institution of 
the government. It does not make rati- 
fying instruments of legislatures. It 
does not create controversies between its 
officers and the people. It does not tend 
to atrophy the political sense of the peo- 
ple by restricting its use. 

The public ownership of waterworks, 
street lighting works, and parks is usual- 
ly of this kind. There is no hard and 
fast rule which can be made, defining 
what public ownerships are consistent 
with our American republican institu- 
tions and what are not. The legislature 
concerned has the discretion to determine 
in any particular case. But there is no 
question about the nature of public 
ownership which is consistent with our 
institutions of government. Nor can 
there be any question but that any pub- 
lic ownership solely for profit is not 
adapted to our political institutions. 
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Regulation Versus Ownership 


BY OSCAR L. POND, LL.B., PH.D. 
of the Indianapolis Bar 
Author of Treatises on “Public Utilities’ and “‘Municipal Control of Public Utilities” 


HE only alternative or 
preventive of public 
ownership of public 
utilities is their fair 
and adequate regula- 
tion and control by 
the public. At one 
time the opinion pre- 

vailed that the chief, if not the 

only, duty of government, was 

to preserve order, and to per- 
mit the greatest possible freedom of in- 
dividual activity. But the evils attend- 
ing unlimited initiative and unregulated 
individual activity made it necessary for 
the government to resort to the use of 
repressive force, which has developed 
into our modern police power. By the 
exercise of this power within constitu- 
tional restrictions, the public is pro- 
tected to a degree against an undue em- 
phasis by the individual of his personal 
rights as opposed to the general com- 
munity interests. 







Positive Governmental Regulation. 


In recent years, however, this mere 
repressive activity has proven inade- 
quate, and has demonstrated the neces- 
sity for aggressive and positive action by 
the government in order to make op- 
portunities for the improvement of the 
general condition of all the people more 
generally and uniformly available. This 
positive governmental activity naturally 
demands the public ownership and opera- 
tion of what have come to be known as 
municipal public utilities, or their ade- 
quate regulation and control by the pub- 
lic. But as the extension of repressive 
activity on the part of the government 
was opposed as unconstitutional, so it is 
now claimed that our system of munici- 
pal government, as provided by consti- 
tutional and statutory provisions, is pure- 


ly governmental, and that municipal cor- 
porations have not the right to enter the 


proprietary field of private business. 


Implied Powers. 


As in the past the courts developed 
the idea of the police power, whose exer- 
cise was found necessary for the com- 
mon good and the general welfare, and 
entirely consistent with the constitutional 
rights of private individuals, they have 
more recently established and extended 
the doctrine of the implied powers of 
municipal corporations, by virtue of 
which our municipalities are recognized 
as having powers which were formerly 
denied them, and by the exercise of 
which they are permitted to keep abreast 
of the times and adjust themselves to 
current economic and social conditions, 
so that they may act at all times for 
the best interest of themselves and their 
citizens.? 

The courts in their consideration of 
the powers possessed by municipal cor- 
porations have generally adopted the 
principle of liberal construction where its 
adoption was necessary to permit these 
corporations to extend their sphere of 
activity in order to render to their in- 
habitants the services so necessary in 
modern urban life, and with this purpose 
in view they have developed the idea of 


powers implied from the very nature of 


1 Crawfordsville v. Braden, 130 Ind. 149, 
30 Am. St. Rep. 214, 28 N. E. 849, 14 
L.R.A. 268; Holton v. Camilla, 134 Ga. 560, 
68 S. E. 472, 20 Ann. Cas. 199, 31 L.R.A. 
(N.S.) 116; Torrent v. Muskegon, 47 Mich. 
115, 41 Am. Rep. 715, 10 N. W. 132; Sun 
Printing & Pub. Asso. v. New York, 8 
App. Div. 230, 40 N. Y. Supp. 607, 152 N. 
Y. 257, 46 N. E. 499, 37 L.R.A. 788; Faw- 
cett v. Mt. Airy, 134 N. C. 125, 101 Am. 
St. Rep. 825, 45 S. E. 1029, 63 L.R.A. 870; 
oo Public Utilities, chap. V and cases 
cited. 
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such corporations as organs for social 
service? 


Sale and Taxation of Governmental Prop- 
erty. 

With the idea that municipal corpora- 
tions, which have 
entered into what 
is often called “the 
field of private 
business,” are real- 
ly discharging a 
service which is 
just as public in 
character as the 
preservation of the 
peace, the care of 
the public health 
and safety, or the 
education of the 
people, the courts 
have consistently 
refused to make 
any distinction be- 
tween their prop- 
erty which is used 
for these so-called 
commercial _pur- 
poses, and_ that 
used for govern- 
mental purposes, 
by denying that 
one class of prop- 
erty is to be taxed 
any more than the 
other, or is to be 
governed by any more liberal law as to 
its sale or alienation. Of course the 
courts do not take the view that it is 
not subject to taxation or alienation, but 
merely that as property devoted to a 


2Des Moines Gas Co. v. Des Moines, 44 
Iowa, 505, 24 Am. Rep. 756; Columbus 
Water Works Co. v. Columbus, 48 Kan. 
99, 28 Pac. 1097, 15 L.R.A. 354; Thomas v. 
Grand Junction, 13 Colo. App. 80, 56 Pac. 
665; Vincennes v. Citizens’ Gaslight Co. 
132 Ind. 114, 31 N. E. 573, 16 L.R.A. 485; 
Henderson v. Young, 119 Ky. 224, 83 S. 
W. 583; Edwards v. Cheyenne, 19 Wyo. 
110, 114 Pac. 677, 122 Pac. 900; Pond, Pub- 
lic Utilities, chap. III and cases cited. 

People ex rel. New York v. Brooklyn 
Assessors, 111 N. Y. 505, 19 N. E. 90, 2 
L.R.A. 148; Rochester v. Rush, 80 N. Y. 
302; Toledo v. Yeager, 8 Ohio C. C. 318, 
6 Ohio C. L. D. 273; Sumner County v. 
Wellington, 66 Kan. 590, 97 Am. St. Rep. 
396, 72 Pac. 216, 60 L.R.A. 850; Smith v. 
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public service it is untaxable and in- 
alienable in the absence of statutory 
provisions to that effect? 

In the belief, which no longer pre- 
vails, that in the interest of the 
public it was their duty to foster 
_ competition in the 
© operation of mu- 
4 nicipal public utili- 





ties, the courts 
have not favored 
exclusive fran- 
‘ chises, and have 
refused to recog- 
nize the power of 
municipal corpora- 
tions in the ab- 
sence of statutory 
authority to grant 
such franchises, or 
to imply that a 
franchise was ex- 
clusive where any 
other _ reasonable 
construction was 
possible in case it 
was found that the 
municipality grant- 
ing the franchise 
had the legal right 
to make it exclu- 
sive.* 


Regulation of Public 
Utilities as Natural 
Monopolies. 


Because competition alone fails to se- 
cure adequate service at reasonable rates 
in an industry which is naturally mo- 
nopolistic in character, all the courts are 
Nashville, 88 Tenn. 464, 12 S. W. 924, 7 
L.R.A. 469; Ryan v. Louisville, 133 Ky. 
714, 118 S. W. 992; Atty. Gen. v. Haver- 
hill Gaslight Co. 101 N. E. 1061; Huron 
es Co. v. Huron, 7 S. D. 9, 58 

Am. St. Rep. 817, 62 N. W. 975, 30 L.R.A. 
848: Lake County Water & Light Co. v. 
Walsh, 160 Ind. 32, 98 Am. St. Rep. 26, 
65 N. E. 530; Cumberland Teleph. & Teleg. 
Co. v. Evansville, 127 Fed. 187, 74 C. C. 
A. 368, 143 Fed. 238; McCarter v. Vineland 
Light & P. Co. 72 N. J. Eq. 767, 65 Atl. 
1041, 73 N. J. Eq. 703, 70 Atl. 177; Pond, 
Public Utilities, chaps. XVII, XVIIL., and 
cases cited. 

4 Clarksburg Electric Light Co. v. Clarks- 
burg, 47 W. Va. 739, 35 S. E. 994, 50 
L.R.A. 142; Smith v. Westerly, 19 R. I. 
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now agreed that the legislature has the 
power of controlling the service, and of 
regulating the rates that may be charged 
by these municipal public utilities. At 
the same time, either because they feared 
too drastic action by municipal corpora- 
tions or because of a reluctance to aban- 
don the rule of strict construction of 
municipal charters, they have denied that 
the municipal corporation has the right, 
in the absence of a statutory provision 
to that effect, to regulate these rates ex- 
cept, where it had reserved to itself such 
power to regulate in the franchise at the 
time of its grant.® 


Public versus Private Ownership. 


In laying down these rules, the courts 
have evidently been influenced by the 
feeling that the controlling motive of the 


437, 35 Atl. 526; Thrift v. ee City, 
122 Ms <i, 30 S. E. 349, 44 L.R.A. 427; 
Citizens’ Gas & Min. Co. v. Elwood, 114 
Ind. 332, 16 N. E. 624; Freeport Water 
Co. v. Freeport, 180 U. S. 587, 45 L. ed. 
679, 21 Sup. Ct. Rep. 493; Water, Light & 
Gas Co. v. Hutchinson, 207 U. S. 385, 52 
L. ed. 257, 28 Sup. Ct. Rep. 135; Detroit 
Citizens’ Street R. Co. v. Detroit R. Co. 
171 U. S. 48, 43 L. ed, 67, 18 Sup. Ct. Rep. 
732; Madera Waterworks v. Madera, 228 
U. S. 454, 57 L. ed. —, 33 Sup. Ct. Rep. 
571; Bell v. David City, — Neb. —, 142 
N. W. 523; Pereria v. Wallace, 129 Cal. 
397, 62 Pac. 61; Capital City Light & Fuel 
Co. v. Tallahassee, 42 Fla. 462, 28 So. 810, 
186 U. S. 401, 46 L. ed. 1219, 22 Sup. Ct. 


Rep. 866; Pond, Public Utilities, chaps. 
IX., XIII., and cases cited. 
5 Munn v. Illinois, 94 U. S. 113, 24 L. ed. 


77; Smyth v. Ames, 169 U. S. 466, 42 L. ed. 
819, 18 Sup. Ct. Rep. 418; Spring Valley 
Waterworks v. Schottler, 110 U. S. 347, 28 
L. ed. 173, 4 Sup. Ct. Rep. 48; Hockett v. 
State, 105 Ind. 250, 55 Am. Rep. 201, 5 
N. E. 178; Boerth v. Detroit City Gas Co. 
152 Mich. 654, 116 N. W. 628, 18 L.R.A. 
(N.S.) 1197; Pond v. New Rochelle Water 
Co. 183 N. Y. 330, 76 N. E. 211, 5 Ann. Cas. 
504, 1 L.R.A.(N.S.) 961; Long Branch 
Commission v. Tintern Manor Water Co. 
70 N. J. Eq. 71, 62 Atl. 474; Indianapolis 
v. Consumers’ Gas Trust Co. 140 Ind. 107, 
49 Am. St. Rep. 183, 39 N. E. 433, 27 L.R.A. 
514; Gregg v. Laird, — Md. —, 87 Atl. 
1111; Pond, Public Utilities, chap. XXL, 
and cases cited. 


6 Detroit v. Detroit Citizens’ Street R. 


Co. 184 U. S. 368, 46 L. ed. 592, 22 Sup. 
Ct. Rep. 410; Omaha Water Co. v. Omaha, 
12 L.R.A.(N.S.) 736, 77 C 
Fed. 1; 


C.. A. 267, 147 


Re Pryor, 55 Kan. 724, 41 Pac. 
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private companies was the pecuniary ad- 
vantage of their stockholders, and that, 
unless checked, this motive might result 
to the public disadvantage. On the other 
hand, they have frequently called atten- 
tion to the fact that naturally the motive 
actuating municipal corporations was 
public service, rather than private advan- 
tage.” They have therefore recognized 
that, in the absence of legislative author- 
ization, a private company operating a 
public utility may sell its plant to a mu- 
nicipal corporate,’ although, as already 
indicated, municipal corporations may 
not reverse the process. 


Policy of Municipal Ownership. 


And while the courts have naturally 
not been called upon to decide as to the 
expediency or the policy of municipal 


958, 49 Am. St. Rep. 280, 29 L.R.A. 398; 
St. Louis v. Bell Teleph. Co. 96 Mo. 623, 
9 Am. St. Rep. 370, 10 S. W. 197, 2 L.R.A. 
278; Lewisville Natural Gas Co. v. State, 
135 Ind. 49, 34 N. E. 702, 21 L,R.A. 734; 
Mills v. Chicago, 127 Fed. 731; Milwaukee 
Electric Co. v. Railroad Commission, 153 
Wis. 592, 142 N. W. 491; Manitowoc v. 
Manitowoc & N. Traction Co. 145 Wis. 
13, 140 Am. St. Rep. 1056, 129 N. W. 925; 
Chicago Union Traction Co. v. Chicago, 
199 Ill. 484, 65 N. E. 451, 59 L:R.A. 631; 
Home Teleph. & Teleg Co. v. Los 
Angeles, 211 U. S. 265, 53 L. ed. 176, 29 
Sup. Ct. Rep. 50; Capital City Gas Co. v. 
Des Moines, 72 Fed. 818; Emporia v. Em- 
poria Teleph. Co. 88 Kan. 443, 129 Pac. 
187, — Kan. —, 133 Pac. 858; California- 
203 
chaps. 


Oregon Power Co. v. Grants Pass, 
Fed. 173; Pond, Public Utilities, 
XXI., XXV., and cases cited. 

7Ogden City v. Bear Lake & River 
Waterworks & Irrig. Co. 16 Utah, 440, 42 
Pac. 697, 41 L.R.A. 305; Re Brooklyn, 143 
N. Y. 596, 38 N. E. 983, 26 L.R.A. 270; 
Louisville Home Teleph. Co. v. Louisville, 130 
Ky. 611, 113 S. W. 855; Mayo v. Washing- 
ton, I NN. G52 5S... 2. 2, Oe LEA: 
163; Fawcett v. Mt. Airy, 134 N. C. 125, 
101 Am. St. Rep. 825, 45 S. E. 1029, 63 
L.R.A. 870; Sun Printing & Pub. Asso. v. 
New York, 152 N. Y. 257, 46 N. E. 499, 
37 L.R.A. 788, 8 App. Div. 230, 40 N. Y. 
Supp. 607; Admiral Realty Co. v, New 
York, 206 N. Y. 110, 99 N. E. 241; Pond, 
Public Utilities, chap. XXVIII. and cases 
cited. 

8 Indianapolis v. Consumers’ Gas Trust 
Co. 75 C. C. A, 442, 144 Fed. 640; Long 
Island Water Supply Co. v. Brooklyn, 166 
i: 685, 41 L. ed. 1165, 17 Sup. Ct. Rep. 
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ownership and operation of municipal 
public utilities, since the decision of this 
matter in concrete cases is a legislative 
or administrative question of business 
policy for the municipality concerned to 
decide for itself within the limits of the 
statutes, rather than a judicial one, the 
courts in a number of instances have in- 
dicated that the trend of modern thought 
is favorable to municipal ownership and 
operation, which is now generally upheld 
by our courts as altogether constitu- 
tional.® 


Power to Purchase. 


The rule of law is well established that 
the legislative authorities of the state or 
the municipality cannot, by contract or 
legislative enactment, surrender or barter 
away their right to exercise the power of 
eminent domain, nor can they preclude 
their successors from doing so. The ex- 
ercise by the state or the municipality, 
pursuant to authority delegated to it by 
the state, of the right to take title to 
property for a public purpose on paying 
just compensation for it, is always avail- 
able. Nor is the exercise of this right 
limited to the taking of property which 
is devoted to private purposes only, but 
property which is being used for public 
purposes as well may be taken in this 
way by the state or the municipality 
which holds it for a more general disin- 
terested purpose, subject to a larger 
scope, and for the benefit and general 
welfare of the entire public.’° 


Adequate Control versus Ownership. 


There is therefore no constitutional 
objection to legislative grants of the 
widest powers for the public ownership 
and operation of municipal public utili- 
ties; and it is submitted that the only 





8 Overall v. Madisonville, 125 Ky. 684, 
102 S. W. 278, 12 L.R.A.(N.S.) 433; In- 
dianapolis v. Consumers’ Gas Trust Co. 
140 Ind. 107, 49 Am. St. Rep. 183, 39 N. E. 
433, 27 L.R.A. 514; Fawcett v. Mt. Airy, 
134 N. C. 125, 101 Am. St. Rep. 825, 45 S. 
E. 1029, 63 L.R.A. 870; Appleton Water- 
works Co. v. Railroad Commission, — 
Wis. —, 142 N. W. 476; Pond, Public Utili- 
ties, chap. XXVIII. and cases cited. 

10Re Brooklyn, 143 N. Y. 596, 38 N. E. 
983, 26 L.R.A. 270; Long Island Water 
Supply Co. v. Brooklyn, 166 U. S. 685, 41 
L. ed. 1165, 17 Sup. Ct. Rep. 718. 
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practical alternative to municipal owner- 
ship and operation of such public utili- 
ties is their adequate regulation and con- 
trol by the public acting through the mu- 
nicipality, or by means of a public utility 
commission acting under authority con- 
ferred upon it by the state. 

The reason commonly advanced in fa- 
vor of the public ownership of munici- 
pal public utilities is the failure, too 
commonly experienced, to secure satis- 
factory service at a fair uniform rate 
under other forms of regulation and con- 
trol. Naturally enough the main purpose 
and the controlling motive of the private- 
ly owned public utility is to enjoy the 
largest possible return on its investment, 
while the chief object of the municipality 
in furnishing such service is not to se- 
cure the largest dividend, but to furnish 
efficient comprehensive service to itself 
and its inhabitants at the lowest charge 
that will make the business permanently 
self-sustaining. 


Regulation Must Be Adequate and Fair. 


Under efficient and intelligent regula- 
tion and control of the rates received and 
the service furnished by privately owned 
municipal public utilities, the necessity as 
well as the demand for municipal owner- 
ship or operation as a means of regula- 


‘tion and control, which is generally the 


controlling motive, it is believed, would 
virtually disappear, although the power 
of municipalities to own and operate 
their municipal public utilities should al- 
ways remain available. 

The efficient and impartial enforce- 
ment of the rights of the municipality 
and its inhabitants is even more neces- 
sary, in order to obtain adequate serv- 
ice at fair uniform rates, than providing 
the necessary power and authority for 
the municipality in the first instance to 
insure such service for itself and its citi- 
zens. The strict persistent enforcement 
of the law governing the franchise and 
contract rights of the municipality and 
its inhabitants will always be necessary 
to secure satisfactory service at a fair 
uniform rate. 


Public Utility Commissions. 


The public-utility commission is the 
latest and most preferable means of se- 
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curing the necessary regulation and con- 
trol, and is attended with the least pos- 
sible expenditure of money and time 
necessary to secure the desired results. 
In a public-utility commission, estab- 
lished by the state, or a municipal com- 
mission or bureau created pursuant to 
authority conferred upon the municipal- 
ity by the state for that purpose, there 
should be an impartial and a permanent 
administrative body of trained experts 
always available for the purpose of inves- 
tigating and adjusting the conflicting 
rights and liabilities that are necessarily 
constantly arising between the opposing 
parties involved in furnishing and using 
any municipal public-utility service. The 
members of such a commission are not 
only specially trained for this service, 
but they will give it their exclusive atten- 
tion, and the information secured in con- 
nection with the investigations and ad- 
justments made in the course of a few 
years furnishes, at a comparatively small 
expense, the necessary technical data in 
detail which, when properly classified 
and applied by the commission, provides 
them a working basis for the investiga- 
tion and adjustment of any other ques- 
tion arising as to any particular munici- 
pal public utility. 


Public Utilities Commercial not Political. 


The fact that a franchise is not self- 
enforcing, and that statutory provisions 
regulating the furnishing of municipal 
public utility service are not self-execut- 
ing, is ample justification for public-util- 
ity commissions. Involving, as such busi- 
ness does, the most technical and intricate 
matters of business administration, such 
a commission, composed as it must be of 
trained business and professional experts 
along this particular line, not only fur- 
nishes the best and most efficient method 
for regulating the business, but also, by 
separating it from other municipal af- 
fairs and political considerations, relieves 
it of the greatest practical objections and 
failures which now too often attend the 
administration of such technical business 
matters by the ordinary municipal officer, 
who is selected by a political party and, 
because of the manner of his selection 
and the short term of his service, cannot 
be nor become an expert on the subject. 
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Business versus Politics. 


With the business of municipal public 
utilities placed under the control of a 
nonpartisan permanent commission of 
fearless men specially trained for render- 
ing such service, these very important 
and extensive business interests, in 
which every inhabitant of the munici- 
pality as well as the municipality itself 
is directly and vitally interested, would 
be separated from political matters and 
party politics, which have often been 
controlled by and in the interest of those 
in charge of the municipal public utili- 
ties. Whether other municipal affairs 
are matters of business, rather than poli- 
tics, there can be no question but that all 
matters concerned with municipal pub- 
lic utilities are business questions, and 
not political ones, which accordingly can 
only be properly disposed of in a busi- 
ness way and by men especially informed 
and experienced in such affairs, rather 
than by municipal officers selected by po- 
litical parties for a short term of service. 
There is no more justification for expect- 
ing satisfactory and efficient administra- 
tion of municipal public utility affairs at 
the hands of municipal officers who are 
thus selected at such frequent intervals, 
than would be the case in the affairs of 
any large business concern. Both alike 
require capable experienced men speci- 
ally trained and permanently in charge 
of the regulation and administration of 
their affairs. 

The necessary information and the 
data essential to insure comprehensive 
regulation and efficient service at a fair 
uniform rate to all can be secured and 
applied to the best advantage by the state 
in connection with a public-utility com- 
mission of trained experts on the sub- 
ject. They in turn can serve similar de- 
partments of the municipalities of the 
state in an advisory capacity, and each 
supplementing the other, can secure the 
best results at the least expense. 


State Regulation in Lieu of Competition. 


The object of the regulation of mu- 
nicipal public utilities by the state 
through such a commission is to avoid 
competition which is now generally rec- 
ognized as a needless economic waste and 
an entirely insufficient method of secur- 
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ing the necessary regulation and control. 
Under this method the state, through its 
commission, takes the place of compe- 
tition, and furnishes the regulation which 
competition cannot give, and at the same 
time avoids the expense of duplication in 
the investment and in the operation of 
competing municipal public utilities. 


The Franchise or Permit Indeterminate. 


For the municipal public utility, oper- 
ating under what the public-utilities law 
of Wisconsin and Indiana has aptly des- 
ignated the “indeterminate permit,” is 
protected against competition and a pos- 
sible loss of its plant occurring at the ex- 
piration of the franchise. Under this 
law the public-utility commission deter- 
mines in the first instance whether pub- 
lic convenience and necessity demands 
municipal public-utility service where 
such a company proposes to install its 
plant and furnish such service, and only 
after a determination of this question in 
the affirmative, and the granting of its 
consent by the commission, may the mu- 





11 Consolidated Gas Co. v. Mayer, 146 
Fed. 150; Des Moines Water Co. v. Des 
Moines, 192 Fed. 193; Des Moines Gas Co. 
v. Des Moines, 199 Fed. 204; Atty. Gen. 
ex rel. Gas & E. L. Comrs. v. Walworth 
Light & P. Co. 157 Mass. 86, 31 N. E. 
482, 16 L.R.A. eT Saratoga Springs v. 
Saratoga Gas, E. . & P. Co. 190 N. Y. 
562, 84 N. E. 1121, 191 N. Y. 123, 83 N. E. 
693, 14 Ann. Cas. 606, 18 L.R.A.(N.S.) 713; 
Weld v. Gas & E. L. Comrs. 197 Mass. 
556, 84 N. E. 101; La Crosse v. La Crosse 
Gas & Electric Co. 145 Wis. 408, 130 N. 
W. 530; Calumet Service Co. v. Chilton, 
148 Wis. 334, 135 N. W. 131; State ex rel. 
Kenosha Gas & Electric Co. v. Kenosha 
Electric R. Co. 145 Wis. 337, 129 N. W. 


600; People ex rel. New York Edison Co. 
v. Willcox, 207 N. Y. 86, 100 N. E. 705, 
— L.R.A.(N.S.) —; Public Service Gas 
Co. v. Public Utility Comrs. — N —, 
87 Atl. 651; Gregg v. Laird, — Md. —, 
87 Atl. 1111; Re , me 163 Cal. 126 
Pac. 875; Pond, Public Utilities chap. 


XXIX., XXX., and cases cited. 
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nicipal public-utility plant be installed, 
thereby avoiding needless competition 
and duplication of investment by legal- 
izing a monopoly of the business. The 
consideration, however, for such indeter- 
minate franchise or permit with its ex- 
clusive privileges and indefinite duration 
is that it shall be constantly and com- 
pletely under the regulation and control 


of the state through its public-utility com- 
mission. 


State Control Comprehensive. 


This control covers the question of 
the capitalization of the municipal public 
utility, so that the amount of stock and 
bonds issued by such a company is de- 
termined by the public-utility commission 
which may also control the construction 
of the plant, thus insuring the expendi- 
ture on the plant of all funds received 
from the sale of such stock and bonds, 
as well as limiting such expenditure and 
preventing extravagance or unnecessary 
construction. This control over the cap- 
italization and issue of stocks and bonds 
of the municipal public utility by the 
state not only protects the consumer of 
the service by securing a fair rate, but 
also the investor in the public- -utility se- 
curities. It insyres, on the one hand, 
proper service at a reasonable rate as de- 
termined by the actual cost or value of 
such service, and, on the other, a fair 
return on the investment actually and 
necessarily put into the business. By 
such regulation, capitalization and invest- 
ment coincide, which simplifies the mat- 
ter of rate regulation as well as that of 
making investments in the securities of 
such companies and Preventing fluctua- 
tion in their values.” 
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BY HERBERT J. FRIEDMAN 
Of the Chicago Bar 


T is apparent that 

everywhere and on 
every hand the state is 
beginning to deny that 
a man may do as he 
pleases with what he 
may call his own. The 
business man may no 
longer manufacture his drugs or 
his paints or his food products 
as he may desire. The state has 
stepped in and told him that there are 
certain things that he must do and there 
are other things that he must not do. 

What has brought about this tremen- 
dous change in our economic and social 
life, it would be useless to discuss here. 
The reasons are numerous and the causes 
have gradually developed for over a cen- 
tury. It is apparent, however, that the 
old laissez faire doctrine, that held that 
man’s best economic welfare was found 
in allowing him to do as he pleased, has 
singularly failed. For it has been shown 
that if man is given his way in the eco- 
nomic competition of life he will not 
hesitate to adulterate your foods, to im- 
pose upon you in the sale of fake patent 
medicines, and to charge exorbitant 
prices wherever monopoly has a chance 
to develop. 

We are now beginning to accept it as 
an economic principle that, as a benefit 
to society, the interference and the su- 
pervision of the state is often most neces- 
sary. How far this supervision will go, 
it would be impossible to state, but that 
it is reaching out farther and farther, 
and regulating our economic life in every 
direction, is most apparent. The public- 
service corporations everywhere have 
either felt or are beginning to feel the 
iron hand of a strong government, and 
though for years they attempted to re- 
sist and to struggle from under the con- 
trol the government was endeavoring to 
assert, they are now gradually, though 







grudgingly, beginning to yield to public 
pressure. Every day our government is 
apparently adding to its own functions, 
or developing, to an extent unthought of 
a half century ago, its new ones. Every 
day our government is becoming more 
comprehensive and more complicated, be- 
cause the state is enacting new laws and 
regulating our industrial and our social 
welfare. : 

A representative in one of our state 
legislatures may have had some poor suc- 
cess in the quality of paint he used on 
his farm barn. He hears of other com- 
plaints and may draw the conclusion 
that a good part of the paint that is sold 
on the market is adulterated, and that 
his constituents, as well as the entire 
population of his commonwealth, have 
been continuously and steadily duped and 
defrauded by what he bitterly calls the 
paint trust. So he promptly, and pos- 
sibly hastily, prepares a bill for the for- 
mation of a paint commission, whose 
duty it becomes to pass upon the ques- 
tion of what constitutes pure paints,— 
though the purest of paints may contain 
poisonous ingredients,—the manner of 
sale of the pure article, and the methods 
of enforcing the law. 

In the same way, if one of our legis- 
lators who remains anxious to retain the 
good will of his electorate, believes that 
one of our large public-utility corpora- 
tions may not be giving what he calls a 
square deal, he promptly introduces a 
law which may regulate the schedule that 
all railroads in his state may have to pub- 
lish, or the quality of gas that the gas 
company may be selling, or a new method 
for determining a reasonable price for 
electricity that should be paid to the elec- 
tric light companies. 

To-day we have factory commissions 
and labor commissions; we have com- 
missions to hire and discharge our city, 
county, state, and Federal employees 
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(which for the purpose of dignity we are 
pleased to call civil-service commissions) ; 
we have commissions and boards of 
health to pass upon the food that may be 
set before us, the drugs that may be pre- 
scribed for us; to pass upon the qualifi- 
cations of the doctors and dentists and 
architects who may be plying their pro- 
fessions ; commissions fer the purpose of 
regulating men who may act as barbers 
or plumbers, or follow a thousand other 
trades. We have commissions to regu- 
late municipal dance halls, bathing 
beaches, parks, and child labor. So, too, 
commissions are regulating the price of 
gas, electricity, water, power, railroad 
rates, and, in a measure in some states, 
the lowest wage that may be paid. On 
every hand, just as we have numerous 
commissions to regulate our industrial 
welfare, so, too, we have commissions to 
pass upon our social welfare. 


An Age of Specialization. 


In every walk of life man is tending 
to specialize. The lawyers have divided 
and subdivided their profession into 
small parts, and many are satisfied to 
take one of these parts and to master it. 
In medicine, we are inclined to sneer at 
the general practitioner, for we feel that 
the whole field of medicine is too big for 
one man to comprehend. 

If in law and in medicine and in sci- 
ence there are specialists, why should 
there not be specialists in government? 
Is government such a simple matter that 
one man can comprehend it all? Can 
one person or group of people have such 
a universal knowledge of society and in- 
dustry at large, in all of its complex in- 
tricacies and manifold perplexities, as to 
be able to give us the most efficient gov- 
ernment? We know better than this. 
The public knows that a legislative body 
that comes into existence in a more or 
less haphazard manner, in the very na- 
ture of things, has too many matters com- 
ing before it to regulate with any satis- 
faction, in detail, even one of our 
industries. Public opinion has forced our 
legislatures to realize this fact, and to- 
day legislatures are glad to delegate in 
a large measure some of their former 
functions to various commissions who 
may have specialized in a limited field. 


A commission that has specialized and 
gathered a large amount of knowledge 
upon one particular subject may act with 
greater speed, with greater firmness, and 
with greater justice to all concerned. A 
commission, with nothing else to attend 
to, has the time to go deliberately into 
all the details on any question presented 
to it, and to master the problem. Its con- 
clusions will bear weight and authority. 
The commission has been found to be 
a most satisfactory expedient. 


Nature of Commissions. 


It is time that we examined into: the 
nature of the commission. If a com- 
mission is an administrative body or a 
legislative body, then the course of pro- 
cedure before it is likely to take an en- 
tirely different form from that it would 
take were it a judicial body. An admin- 
istrative or legislative body is not likely 
to follow the technical rules of evidence. 
So, at the outset, we are concerned with 
the question, “Are the acts and doings of 
the ordinary commission legislative, ad- 
ministrative, or judicial ?” 

In a highly instructive and interesting 
case before the Supreme Court of the 
United States (Prentis v. Atlantic Coast 
Line R. Co. 211 U. S. 210, 53 L. ed. 150, 
29 Sup. Ct. Rep. 67 [1908]), the court 
went quite extensively into the question 
whether the duties of the State Corpo- 
ration Commission of Virginia was ju- 
dicial or legislative. There, the court, in 
its opinion by Justice Holmes, said: 

“But we think it equally plain that the 
proceedings drawn in question here are 
legislative in their nature, and none the 
less so that they have taken place with a 
body which, at another moment, or in 
its principal or dominant aspect, is a 
court such as is meant by § 720. A ju- 
dicial inquiry investigates, declares, and 
enforces liabilities as they stand on pres- 
ent or past facts and under laws sup- 
posed already to exist. That is its pur- 
pose and end. Legislation, on the other 
hand, looks to the future and changes ex- 
isting conditions by making a new rule, 
to be applied thereafter to all or some 
part of those subject to its power. The 
establishment of a rate is the making of 
a rule for the future, and therefore is 
an act legislative, not judicial, in kind, 
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as seems to be fully recognized by the 
supreme court of appeals (Com. v. At- 
lantic Coast Line R. Co. 106 Va. 64, 117 
Am. St. Rep. 983, 55 S. E. 572, 9 Ann. 
Cas. 1124, 7 L.R.A.(N.S.) 1086) and 
especially by its learned president in his 
pointed remarks in Winchester & S. R. 
Co. v. Com. 106 Va. 281, 55 S. E. 692.” 

Chief Justice Fuller, while agreeing 
with the conclusion of the court, dissent- 
ed from the opinion. He was of the be- 
lief that the act was a judicial one, not 
legislative. 

“When it (the Virginia State Corpora- 
tion Commission) proposed to make a 
change in a rate of a public service cor- 
poration, or otherwise to prescribe a new 
regulation therefor, the commission was 
required, sitting as a court, to issue its 
process, in the nature of a rule, against 
the corporation concerned, requiring it 
to appear before the commission at a cer- 
tain time and place, and show cause, if 
any it could, why the proposed rate 
should not be prescribed. The judicial 
question involved on the return to such 
rule was whether or not the contemplated 
rate was confiscatory, or otherwise un- 
just or unreasonable, and in the hearing 
and disposition of this question the pro- 
ceedings of the commission, as prescribed 
by law, were in every respect the same 
as those of any other judicial court of 
record. It issued, executed, and en- 
forced its own writs and processes; it 
could issue and enforce writs of manda- 
mus and injunction; it punished for con- 
tempt; and kept a complete record and 
docket of its proceedings; it summoned 
witnesses and compelled their attendance 
and the production of documents ; it ruled 
upon the admissibility of evidence; it 
certified any exception to its rulings ; and 
its judgments, decrees, and orders had 
the same force and effect as those of any 
other court of record in the state, and 
were enforced by its own proper proc- 
esses.” 

Mr. Justice Harlan was also of the 
opinion that the act of the Virginia State 
Corporation Commission was in every 
sense judicial. 

See also Interstate Commerce Commis- 
sion v. Cincinnati, N. O. & T. P. R. Co. 
167 U. S. 479, 42 L. ed. 243, 17 Sup. Ct. 
Rep. 896 (1896). 


Case and Comment 


A similar question arose as to the na- 
ture of the acts of the Public-Service 
Commission in the state of New York. 

See People ex rel. Central Park v. 
Wilcox, 194 N. Y. 383, 87 N. E. 517 
(1909). 

There the court, after reviewing the 
Prentis case, expressly held the acts of 
such a commission judicial, and not leg- 
islative. The court expressly denied that 
the acts of the commission were neces- 
sarily nonjudicial because it enforced or 
attempted to enforce a rule of conduct 
for the future. It pointed out that a 
judicial decision often determines in ad- 
vance what future action will be a dis- 
charge of all existing liabilities or obliga- 
tions. 

On the other hand, there have been a 
vast number of the most eminent author- 
ities that have held that the functions of 
a commission are purely administrative. 
In giving its opinion to the Massachu- 
setts House of Representatives as to the 
constitutionality of the civil-service law 
of that state (Laws of 1884, chap. 320), 
the supreme judicial court of Massachu- 
setts said (Opinion of Justices, 138 
Mass. 601 (1885) : 

“The object of the statute before us 
is to provide for a board of commission- 
ers, who shall make rules for the selec- 
tion of persons to fill such offices in the 
government of the commonwealth, and 
of the several cities thereof, and super- 
vise the administration of such rules. We 
think the legislature has the constitu- 
tional right to provide for the appoint- 
ment of such commissioners, and to del- 
egate to them the power to make rules, 
not inconsistent with existing laws, to 
guide and control their discretion and the 
discretion of the officers of the state or 
of the cities in whom the appointing pow- 
er is vested. This is not a delegation of 
the power to enact laws; it is merely a 
delegation of administrative powers and 
duties, and there is no provision of the 
Constitution which prevents the legisla- 
ture from enacting that such rules, when 
duly made, shall be binding upon the of- 
ficers and citizens to whom they apply, 
and that they may be enforced by suit- 
able penalties, as provided in the last sec- 
tion of the statute.” 

The Supreme Court of the United 
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States apparently agreed with this view 
of the law in the case of Stone v. Farm- 
ers’ Loan & T. Co. 116 U. S. 307, 336, 
29 L. ed. 636, 646, 6 Sup. Ct. Rep. 334, 
388, 1191. 

In the case of Aurora v. Schoeberlein, 
230 Ill. 496, 82 N. E. 860, the supreme 
court of the state of Illinois passed upon 
a clause of the civil-service act of 1903, 
which permitted an appeal to the circuit 
court from any decision of the commis- 
sion discharging an employee. The court 
held that this section of the act was un- 
constitutional for the reason that the gov- 
ernment of the state of Illinois was di- 
vided by the Constitution into three 
separate functions,—legislative, execu- 
tive, and judicial; that the removal of 
an Officer in a civil-service proceeding 
was an executive act, and that the allow- 
ance of an appeal to the circuit court 
for the purpose of reviewing an execu- 
tive act was vesting the courts with ex- 
ecutive powers contrary to the Constitu- 
tion. 

And the United States Supreme Court, 
in a line of cases where the acts per- 
formed were of a similar nature, has 
held them to be administrative. Thus 
see the opinion of Mr. Justice Brewer, 
in the case of Burfenning v. Chicago, St. 
P. M. & O. R. Co. 163 U. S. 321, 41 L. 
ed. 175, 16 Sup. Ct. Rep. 1018. In that 
case, the court strongly intimates that the 
Land Department, in passing upon the 
question whether a certain tract of land 
was swamp land or not, mineral land or 
not, was passing upon an administrative 
question. In the case of American 
School v. McAnnulty, 187 U. S. 94, 108, 
47 L. ed. 90, 96, 23 Sup. Ct. Rep. 33 
(1902), the United States Supreme 
Court held that the Postoffice Depart- 
ment, in passing upon the question of 
whether certain printed matter should be 
excluded from the mails on the ground 
that it was fraudulent, was performing 
a purely administrative act. So, too, the 
court, in determining the powers of an 
immigration inspector, in a long line of 
cases, has invariably been inclined to hold 
that his duties were administrative. The 
most important case upon this subject 
probably is United States v. Ju Toy, 198 
U. S. 253, 49 L. ed. 1040, 25 Sup. Ct. 
Rep. 644 (1905). In that case the immi- 


gration inspector had decided that the 
petitioner had not been born in the 
United States, and denied him admission 
to the United States, and ordered him 
deported. In appealing to the United 
States courts for a writ of habeas cor- 
pus, the petitioner alleged that he was a 
citizen of the United States and was be- 
ing wrongfully deported. The court held 
it had no power to review the questions 
or finding of fact of an immigration of- 
ficer. It would be impossible to uphold 
this case upon any other theory than 
that the acts of the immigration officer 
were purely administrative. 


Methods of Procedure. 


If a commission is regarded as an ad- 
ministrative or legislative body, on the 
one hand, or a judicial body on the other, 
we may expect to see an entirely differ- 
ent development in the method of its pro- 
cedure and in the rules of evidence that 
will prevail. If it is a judicial body, then 
it seems to be highly important that its 
members may be those who are versed 
in law, in order that they may correctly 
interpret the law of the land. If it is an 
administrative body, then the legal fea- 
tures will be minimized ; the rules of evi- 
dence that prevail in our courts will not 
be followed. The men who will then 
more likely be appointed to the commis- 
sion will become specialized with the 
industrial and social questions that must 
be dealt with, rather than lawyers. 
There is no reason why a lawyer should 
be of any particular aid in determining 
what may be a fair and remunerative 
rate for a public-service corporation to 
charge. There is every reason, however, 
why a man who has given a life study 
to gas, electric and power plants, and to 
railroads may be of the greatest assist- 
ance in establishing a fair rate. If our 
commissions are to be of value, it is to 
be hoped that those who are appointed 
to them will be experts, and that in reach- 
ing their conclusions they will not be 
hindered by the vexatious delays of legal 
technicalities. 

An administrative body will probably 
listen to hearsay evidence, and give it 
such consideration as it may consider it 
worth; it may dispense with the techni- 
cal proof of the execution of documents 
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or of signatures; it may hear witnesses 
of either side in such order and at such 
times as it may see fit. On the other 
hand, a judicial body is quite likely to 


find itself bound by the rules of evidence, * 


and to have its decisions and findings re- 
versed if it allows improper evidence, or 
refuses to permit proper evidence, as de- 
termined by the forms and standards of 
law. If a commission is regarded as an 
administrative body, the conclusion of 
the commission on the question of fact 
should not be subject to review by a 
court, unless the conclusions of the com- 
mission will be confiscatory or was 
reached in a way violating the law cre- 
ating the commission itself. Its conclu- 
sion should not be subject to attack be- 
cause, in the eyes of the court, it may 
or may not have been sustained by the 
weight of the evidence presented. Ina 
judicial body, the conclusion is more 
likely to be, set aside because it was not 
sustained by the preponderance of evi- 
dence that may have been introduced. 
The law seems to have been fairly and 
definitely settled that a court of review 
has not the right to set aside the findings 
of a commission on a question of fact, 
where the commission has been held to 
be an administrative body. It is not 
clear, however, what the powers of a 
higher court may be in reviewing or 
setting aside the findings of a commis- 
sion where it is regarded as a judicial 
or legislative body. 

Thus, in the case of Burfenning v. Chi- 
cago, St. P. M. & O. R. Co. the Supreme 
Court held that the findings of the land 
commission were final, and could not be 
reviewed. The court said that it had 
been affirmed over and over again that 
in the administration of the public-land 
system of the United States, questions 
of fact are for the consideration and 
judgment of the land department, and 
its judgment thereon is final. (See 
Bates & G. Co. v. Payne, 194 U. S. 106, 
48 L. ed. 894, 24 Sup. Ct. Rep. 595; 
Heath v. Wallace, 138 U. S. 573, 34 L. 
ed. 1063, 11 Sup. Ct. Rep. 380.) This 
has been affirmed by a long series of 
cases. 

So, too, in the immigration cases, 
where the immigration inspector passes 


upon one of the most important of all 
possible questions from a governmental 
point of view,—that of citizenship,—it 
has been held that this finding is not sub- 
ject to review. In the case of United 
States v. Ju Joy, the immigration in- 
spector had held that the petitioner was 
an alien, born in China, and that he was 
admitted to come into the United States 
in violation of the immigration act, and 
therefore had ordered him to be deport- 
ed. The court, in a decision rendered by 
Mr. Justice Holmes, there held that the 
decision of the department was final, 
whatever the grounds on which the right 
to enter the country was claimed. And 
the court was apparently of the opinion 
that the decision of the Secretary of 
Commerce and Labor in the matter was 
conclusive, and not subject to review. 

In various states it has been held that 
the findings of fact of civil-service com- 
missions are final, and not subject to re- 
view. (See People ex rel. Hayes v. Chi- 
cago, 142 Ill. App. 103; People ex rel. 
Weston v. McClave, 123 N. Y. 512, 25 
N. E. 1047; Avery v. Studley, 74 Conn. 
272, 50 Atl. 752; State ex rel. McDon- 
ald v. Courtenay, 23 S. C. 180.) 

So, too, numerous authorities have 
held that an administrative commission 
is not bound by the ordinary technical 
rules of evidence and procedure. 

To make the workings of our commis- 
sions efficient and expeditious in order 
that they may give satisfaction to the 
community as a whole, and be a benefit 
to our times, they must be relieved from 
the technicalities and delays that have 
surrounded our courts. Technicality 
has been the mother of delay in our 
courts. In this great branch of our gov- 
ernment the law is at the threshold of 
new interpretation. It is to be hoped 
that these laws will be interpreted in a 
broad and comprehensive manner so that 
the working of the commissions will not 
be interfered with, and may result in the 
greatest possible benefit to us. 
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The Sherman Law and Big 


Business 


BY HENRY C. SPURR 
of the New York Bar 


HE Sherman anti-trust 
act is nearly twenty- 
five years old. The 
Department of Justice 
has tried hard to en- 
force it. The courts 
have gone over it in 
many cases. Still, no 
very clear cut rules for the 
guidance of business have been 
laid down. Each case has been 
largely one by itself. Business men do 
not yet know this law. So they have of- 
ten feared it without reason, and spoken 
ill of it without justice. 

There is nothing bad under the Sher- 
man law that was not long before wrong- 
ful at common law. The statute goes be- 
yond the old law only in its sharper 
penalties and broader remedies. It is 
true it does not contain microscopic rules 
of conduct. It fails to state what specific 
practices are unlawful. It could hardly 
be expected to. Nevertheless this is 
something the business man holds against 
the law. He says it is too indefinite. He 
is interested, let us say, in some contract. 
He asks: “Is such an agreement a vio- 
lation of the law or not?” He may wish 
to buy out a competitor. He inquires: 
“Can I do this under the law?” He 
may desire to sell to such jobbers only 
as will handle his goods exclusively. He 
wants to know whether he can refuse to 
deal with those who will not. 

The statute does not answer such ques- 
tions. Neither is it always safe to go to 
the decisions of the courts for specific 
help. The reason that such answers are 
not usually found in the books is that 
these questions are largely questions of 
fact. With very few exceptions, one can- 
not say whether or not this or that con- 
tract, or this or that act, is a violation of 
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the law. Before the question can be safe- 
ly answered, counsel must be acquainted 
with many facts besides those involved in 
the transaction inquired about. Gener- 
ally, he must know the full length and 
breadth and purpose of the business. 
The infraction of the law does not usu- 
ally result from the making of one con- 
tract or the doing of a single act, but 
from a series of contracts or acts, each 
of which, taken by itself, may be law- 
ful. But the statute is not a bad law be- 
cause it does not go into detail and at- 
tempt to set up a full set of rules for 
business conduct, even if it might do so. 
This is rather in its favor. 

One source of trouble is to be found 
not in the statute itself, but in taking too 
seriously and literally certain general 
statements of the courts, to the effect that 
the size of a business has no bearing on 
the question of whether the law is being 
violated. Not long ago the general coun- 
sel of a large corporation, after a care- 
ful examination and analysis of the cases, 
said to the directors: “My examination 
of the cases leads me to believe that no 
business, however large, when fairly and 
honestly conducted with due regard to 
the spirit of the law, is in serious dan- 
ger of prosecution, much less of convic- 
tion.” 

This is undoubtedly true, and very hap- 
pily put; but it does not mean that the 
magnitude or dominating power of a cor- 
poration in any field is not a fact to be 
reckoned with on the question whether 
what it is doing or wants to do is within 
the law. 

Counsel for another corporation was 
recently asked if a certain practice would 
be objectionable for the concern from 
the standpoint of the Sherman law. 

“Undoubtedly,” he replied. 
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“But,” said the officer who was inquir- 
ing, “our competitors do this right along. 
How is it that they can do it if we can- 
not ?” 

This is the usual rejoinder. It is the 
hard thing for the big business man to 
understand. The counsel replied: 

”It is because we are big and our rivals 
are little. They may do this thing with 
impunity, but we may not.” 

“Do you mean to say,” declared the of- 
ficer increduously, “that there is one law 
for the small business house and another 
for the large concern?” 

“Not exactly that,” responded the at- 
torney. “What I mean is this: It is 
never safe for a large concern to assume 
from the standpoint of the Federal anti- 
trust law that it may always do what the 
small concern may. That does not mean 
that the law is inconsistent, or that there 
is one law for the big man and another 
for the little man. It simply means that 
the purpose and effect of a given act by 
the big and the little fellow is not likely 
to be the same and that it is the purpose 
and effect of the act that the law is con- 
cerned about.” 

The counsel’s position was sound. 
Two facts must always be taken into 
consideration in deciding whether what 
is desired to be done is condemned by the 
law. One is the number of persons or 
transactions involved, and the other is the 
size or dominating influence of the busi- 
ness concerned. 

The Sherman law prohibits but two 
things: First, restraint of trade; and, 
second, monopoly or attempts to monop- 
olize. Restraint of trade is forbidden in 
the first section of the act, and monopoly, 
or attempts to monopolize, in the second. 
Restraint of trade by means of contract, 
combination, or conspiracy only is what 
the first section prohibits. Monopoly, or 
attempts to monopolize, either (1) by 
acting alone, or (2) by contract, combi- 
nation, or conspiracy, is forbidden in the 
second section. 

If the terms “restraint of trade” and 
“monopoly” are not synonymous, then it 
is obvious that an individual has a larger 
field of lawful action when he acts alone 
than when he acts with others; that is, 
by contract, combination, or conspiracy. 
He may restrain trade as much as he 





pleases provided, (1) he stops short of 
monopoly, or attempts at monopoly, and 
(2) does not act by contract, combina- 
tion, or conspiracy. An individual, for 
example, may fix whatever prices he 
chooses on his own products, so long as 
he does not monopolize or attempt to mo- 
nopolize the trade; but he probably 
cannot, by contract, combination, or con- 
spiracy, so fix the price, even if the re- 
sult does not amount to monopolizing the 
trade, although there are a few cases to 
the contrary. 

Some have thought, after reading Jus- 
tice White’s opinion in the Standard Oil 
Case, that the Supreme Court regards 
restraint of trade and monopoly as the 
same thing. While the opinion is not 
entirely clear on this point, it seems hard- 
ly possible that this can be the view of 
the court. It is undoubtedly true that 
monopoly has come to be regarded as re- 
straint of trade; but it is not true that 
restraint of trade, even in its technical 
sense—that is, restraints that were 
deemed unreasonable at the common law 
—was regarded as synonymous with mo- 
nopoly. Restraint of trade is a narrow- 
er term than monopoly. If the terms 
were regarded as synonymous by Con- 
gress, the first section of the law might 
as well have been omitted. A combina- 
tion of persons to raise prices beyond 
the level fixed by the law of supply and 
demand might fall far short of an at- 
tempt to monopolize, but it would prob- 
ably now be deemed unlawful under the 
first section of the act as an unreason- 
able restraint of trade. The mistake is 
not so often made, however, in assum- 
ing that what an individual may not do 
in combination with others he may not 
do alone, as in assuming that what he can 
do alone he may do in combination with 
others. 

As before stated the important point 
to be remembered is that numbers,— 
either of persons or things,—and size 
of business, count on the question of vio- 
lation of the Sherman law. This is pretty 
well understood when the question is 
whether there is an illegal combination of 
persons, but it is not so well understood 
when the question is whether certain acts 
or contracts are permissible. Suppose, 
for example, a contract for the sale of a 
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business with a covenant binding the sell- 
er not to re-engage in the same business 
is presented to counsel to pass upon. 
This contract may be so drawn as to 
amount to an unreasonable restraint of 
trade under the common law, and there- 
fore illegal under the Sherman law. But 
more often such a contract will not in- 
fringe the first section of the statute. 
But the second section must not be for- 
gotten. Is this contract one of a series 
of similar agreements entered into for 
the purpose of buying up rival houses 
and putting them out of the way? If it 
is, then, although lawful standing alone, 
it is bad when taken with the others. 
The number of the contracts would point 
to or be evidence of an attempt to mo- 
nopolize or of the existence of a monop- 
oly. It is the monopoly or attempt at 
monopoly that is the violation of the law, 
in this case, not the individual contracts. 
That is why, except in the case of a few 
agreements that are themselves plainly 
in restraint of trade at common law, it 
is impossible to say that any particular 
contract is objectionable without know- 
ing other facts about the business. 

The size or dominating position of the 
buyer is of importance for precisely the 
same reason. A house controlling but 5 
per cent of the business in its line might 
readily buy out a competitor doing but 1 
per cent of the business, and if the con- 
tract had no restrictive covenant in un- 
reasonable restraint of trade, it would be 
good under the Sherman law. But as- 
sume that one house had 60 per cent of 
tne business and its rival 30 per cent, 
would it be safe to say that the big con- 
cern could make the same sort of a con- 
tract that the little one might? In the 
case of the smaller houses the contract 
could not possibly be taken as evidence 
of an attempt to monopolize. In the case 
of the larger it would be deemed almost 
conclusive evidence of it. The contracts 
may be of the same nature, but it is not 
the contract that is the violation of the 
law. It is the attempt to monopolize. 
The size of the business is material as 
evidence of that fact; so it is with other 
acts and contracts. The number of the 
transactions and the magnitude of the 
business furnish circumstantial evidence 


of the intent to break the law; that is, 
to restrain trade or monopolize. 

But this does not mean that the evi- 
dence is conclusive. It is largely a ques- 
tion of fact whether any person, natural 
or artificial, is restraining trade or mo- 
nopolizing. If the number of transac- 
tions or size of the individual concerned 
raise a presumption that the law is being 
broken, it may be rebutted by proper 
evidence. If a large concern is really 
not trying to restrain trade or to monop- 
olize the field by unfair methods, it has 
nothing to fear from the Sherman law. 
There is no objection probably to mo- 
nopolizing by sheer merit, by inducing 
the purchase of one’s own products to 
the exclusion of others by fair means. 
The law favors competition, but it must 
be fair competition. If whatever is done 
has for its immediate object the benefit 
of the business, the competition is fair, 
although a rival’s business is incidentally 
injured. If whatever is done has for its 
immediate object the injury of a com- 
petitor, the competition is unfair, al- 
though the business of the other is in- 
cidentally benefited. 


Some of the methods of certain large 
corporations that have been condemned 
by the courts no normal business man 
would engage in if he could not hide be- 
hind a corporate organization. A de- 
cent man would hardly care to ruin a 
competitor by such unfair practices; for 
example, as threatening to drive him out 
of business, fraudulently attacking his 
credit or threatening infringement liti- 
gation, interfering with his employees or 
customers, blocking his advertising, dis- 
crediting his goods, tinkering with his 
machines, misbranding products, or sim- 
ulating competition. It is not the honest 
man that needs to fear the Sherman law. 
It is the dishonest man who would not 
hesitate to copy another’s trademark if 
he could do it without being caught. 

Not so very long ago when one was 
inclined to shake his head at something 
done in the course of business he would 
be reminded that “business is business.” 
There is not so much of this to-day. 
Methods of business houses are being 
more and more measured by the moral 
standards that prevail in other places. 
As was said in a case before the IIljnois 
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Railroad and Warehouse Commission :? 
“It is only fair to say that we believe It must give rivals a fair chance. 
there is a growing spirit of fairness and must play the open game. It may, then, 
open dealing abroad in the land to-day become big and great if it wishes. 
that has not characterized the business 
in former years.” All that is asked of 
the business corporation is to catch the 


1In Re Express Rates, 3 Ill. R. & W. 
Com. Rep. 316. 
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Commercialism and Idealism 


There is a picture in the State House of Minnesota which tells the story 
of American experience. A prairie schooner with its oxen is toiling west- 
ward, bearing a plain family to some undiscovered home, and above this 
prosaic caravan hover the angels of hope and faith and love, pointing the 
way to go. Below is the spirit of commercialism, and above the spirit of 
idealism, and the plodding life of America marches on between the angels 
and the soil. 

Here, then, we stand, in these days which are testing the American char- 
acter, and, in the conflict of these two forces, lies the problem of our future. 
Are we to be the victims of our own prosperity, and robbed of our ideals 
by the very magnitude of our commercial gains? Then, we shall go the 
way of earlier nations, Persia, Egypt, Rome, and the history of our decline 
will become a warning and a byword to the world. Or is it possible that 
the very conditions of our commercial life are likely to create among us a 
new idealism; not the languid and esthetic taste which drives people away 
from our democracy and makes them at home among aristocracies, monarchies, 
castles, and ruins, but the robust and virile idealism which issues from great 
tasks, summoning to their service the best that is in men? Many signs of 
the times, I think, may encourage one in the belief that this emergence of a 
new idealism is actually occurring at the present time, and that our future 
may be surveyed with a confident, even though it may be an anxious, hope. 


—Francis G. Peabody. 


spirit of this new order of the times. 


Sherman law does not stand in the way. 
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Public Ownership and Management 
of Public Utilities 


BY EDMUND J. JAMES, Ph.D., LL.D. 


President of the University of Illinois 


[ED. NOTE.-—In response to our request for a brief presentation of his views on the question of Public Ownership 
Dr. James courteously sent us the following statement, which his long study of the subject makes of especial value.] 


BELIEVE that I was 
the first person to call 
attention, nearly thirty 
years ago, in a mono- 

* graph published in the 
city of Philadelphia, to 
the fact that there 
were many branches of 
induatry which could be most 
economically carried on by so- 
ciety, if the society were suffi- 
ciently intelligent and sufficiently experi- 
enced and had a sufficiently strong will. 
In this paper on “the Relation of the 
Modern Municipality to the Gas Sup- 
ply,” published in a second edition in the 
first volume of the publications of the 
American Economic Association, I urged 
that the results of the handing of the 
management of all business over to the 
government in the present undeveloped 
state of society would probably be ruin- 
ous, and would probably end in the de- 
struction of our social organization, in- 
stead of a higher development. But I 
also urged that the results of leaving 
everything of a so-called business nature 
to private enterprise would be equally 
ruinous. Further, that the proper place 
to draw the line cannot be ascertained 
by any general rule now within our 
knowledge, but that every case must be 
estimated on its own merits. 

This still expresses my view. I have 
little doubt, for example, that the Ameri- 
can people will in the long run own and 
manage, through their immediately-ap- 
pointed agents, the railroad system of the 
United States. On the other hand, I 
think any attempt to do this to-day un- 
der present conditions would probably 
end in a disastrous failure. 

It is quite plain that the government 







of the United States and the govern- 
ments of the various states will proceed 
with their ever-increasing restrictions 
upon the management of the railway 
business, to such an extent that the own- 
ers of the railways will not only be will- 
ing, but eager, to pass over their prop- 
erty to the community in return for even 
fairly remunerative bonds. 

Something of the same tendency is to 
be seen at present in the development of 
our parcels post. I have little doubt that 
the facilities of the parcels post will be 
continually and continuously extended at 
the cost of private profit, which means, 
of course, that the investment of indi- 
vidual capital will be driven out of the 
express service. 

A marked tendency in the same direc- 
tion can be traced in the case of other 
public utilities, like water and gas and 
electric light. 

I think the decision on these questions 
will be ultimately met in a sort of half- 
conscious way by the community, with- 
out reference to whether such a policy is 
profitable or unprofitable, wise or unwise, 
good or bad, but simply in answer to an 
ever-increasing sentiment that the idea 
in all such enterprises should not be pri- 
vate profit, but public welfare. 

The day, however, for the final as- 
sumption of these enterprises by the gov- 
ernment is far removed, although things 
have been happening with marked ra- 
pidity and frequency during the last ten 
or fifteen years throughout the world. 

The growth of public sentiment, for 
example, in favor of woman suffrage, 
shows how quickly the entire attitude of 
the public may be changed toward a fun- 
damental question. 

I do not think that it can be said that 
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those states and communities which have 
adopted woman suffrage have done so 
from any clear conviction that such a 
policy will really work out very great 
advantages for society, and perhaps they 
have even had a sort of suspicion that 
it might prove injurious, but whether 
good or whether bad it was the thing 
that society desired and intended to have. 
It answered a sentiment. It gratified 
possibly an instinct. 

I think that public ownership and man- 
agement of public utilities will come 
about in much the same way, not from 
any conviction that it will be a real source 
of profit, materially speaking, to the com- 
munity. Even conceding that it may be, 
economically speaking, a loss, yet it will 
gratify a feeling that the community 
should control itself in everything which 
is necessary for its own life. 

If this be a correct prognosis, it cer- 


Case and Comment 


Wounded Personal Vanity 


When I read the bitter words of political discussion and hear little personal 


tainly behooves us who are interested in 
public welfare to develop as rapidly as 
possible that sense of moral responsibil- 
ity on the part of the individual citizen 
for honesty and efficiency in public serv- 
ice which is absolutely essential for suc- 
cess in public enterprise. We should 
also be urged to work out administrative 
plans which will make such public own- 
ership efficient when it comes. 

In the meantime we certainly ought to 
make the best of the present situation, 
try to develop to the fullest extent, and 
encourage in every possible way initiative 
enterprise on the part of our citizens in 
developing these great enterprises; and 
while conceding to them the right to a 
reasonable return for the use of their 
capital and brains and industry, we 
should also insist that the rights of the 
people should be fully safe-guarded and 
protected. 




















































































disputes on the floor of the House or of the Senate, I cannot help thinking of 
the words of the mystic Maeterlinck. His tribute to ‘““The Departing Soul” is 
one of the clippings which two distinguished Senators carry in their pockets, 
and both insist that when opportunity offers, one is going to read it on the floor 
and have it placed in the Congressional Record, to check the hot words spoken 
in debate. When personal vanity is attacked, the wounds are deepest. Some 
of the most bitter factional feuds in American political parties and the history 
of the country have started from some little wound to personal vanity. Thus 
the philosopher, Maeterlinck, speaks: 

“When I stand before the rigid body of my bitterest enemy; when I look 
upon the pale lips that slandered me, the sightless eyes that so often brought 
the tears to mine, the cold hands that may have wrought me so much wrong— 
do you imagine that I can still think of revenge? Death has come and atoned 
for all. I have no grievance against the soul of the man before me. I nstinctive- 
ly do I recognize that it soars high above the gravest faults and the cruelest 
wrongs (and how admirable and full of significance is this instinct!). If there 
lingers still a regret within me, it is not that I am unable to inflict suffering in 
my turn, but it is perhaps that my love was not great enough and that my 
forgiveness has come too late.” 

As a certain Representative remarked after hearing these words, ““How diff- 
erent is the attitude of the members towards one another on the day set aside 
for eulogies in Congress, than at times when momentous questions are before the 
House, and bitter words are spoken.” —“*A ffairs at Washington,” Joe Mitchell 
Chapple, in National Magazine for October. 


PRE  PNBEEIR EN NIE ME AS SP 





le REL  PLBE ES LESSING WEE Sa 





Government Ownership in the Dis- 
trict of Columbia 


BY ARTHUR WALLACE DUNN 


ERE it not for the ac- 
complishment of so 
many seemingly im- 
possible things in leg- 

* islation, I would say 

that government own- 

ership of the public 
utilities in Washington 
was absolutely impossible. It 
has not been such a very long 
time since the Populist party 
assembled at Ocala, Florida, laid down 

a set of principles, and declared for many 
strange things. Government ownership 
was one of them, and is about the only 
important feature of the platform that 
has not been enacted into law. That was 
twenty-three years ago. 

We elect our United States Senators 
by direct vote; we limit campaign ex- 
penditures; we have railroad rate legis- 
lation ; we have anti-trust laws which are 
being enforced ; some states have the re- 
call and the initiative and referendum; 
we have a low tariff law; an income tax 
law, and seem likely to have a currency 
law which will be nearer the Ocala 
Declaration than our present system. 

Many things which were not in the 
Ocala Declaration have come to pass by 
congressional legislation. There is the 
reclamation law; the pure food law; the 
parcels post law; the postal savings 
banks law; the antilottery law; the Pan- 
ama canal law, under which the govern- 
ment owns and operates a railroad; the 
Philippine legislation ; as well as numer- 
ous minor laws which were declared im- 
possible of enactment, and which violated 
the Constitution. I know the last state- 
ment is true because I have heard “the 
guardians of the Constitution in Con- 
gress” so declare many times. 

In view of what has been done it would 
not be at all strange to see Congress at 





no distant day provide for government 
ownership of the public utilities in the 
District of Columbia, in which the city 
of Washington is situated. One reason 
is that it can be tried as an experiment. 
The main reason is that considerable dis- 
satisfaction exists with the public utili- 
ties as they are operated in all cities. It 
is true that the people of Washington 
have no vote, but they do have a voice, 
and at times they make themselves heard 
before committees of Congress. 

The aim has been to keep legislation 
for the District of Columbia in conserva- 
tive channels by having the committees 
of Congress handling District affairs 
composed of conservative men. But 
there are times when the radicals take 
the bits in their teeth and run away with 
the committees. An instance of this was 
observed in the last Congress, when a 
most radical liquor law for Washington 
was enacted. 

But it will not be the people of Wash- 
ington who will secure the enactment of 
a government ownership law for the Dis- 
trict of Columbia. It will be in obedience 
to a demand throughout the country. 
Possibly Washington will be made a “try- 
ing out” point,—an experimental station. 
It offers a fair field for such a trial, as 
Congress has absolute control of the 
streets, parks, public buildings, and the 
United States owns a very large amount 
of property in the District of Columbia. 

While Washington has become a resi- 
dential city, it is now and always has 
been a city of government officers and 
government employees. The public util- 
ities are used largely by these Federal 
officers and employees, their families, and 
those dependent upon them. That will 
be an argument why the government 
should own the utilities. But argument 
will not be needed when the votes are 
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assured. Nor will the threat of the pos- 
sible unconstitutionality of the law hind- 
er government ownership when there is 
a sentiment strong enough to secure its 
enactment. 

Looking at it from one point of view 
one might say right off the reel: “There 
never will be a President who will favor 
government ownership; the Southern 


Case and Comment 


a surprisingly large number of men in 
Congress favor government ownership of 
telegraphs and telephones; many want 
the express business taken over by the 
government, and this may be done in con- 
nection with the parcels post. So it is 
easily within the realms of possibility that 
the public utilities of the National Capi- 
tal may become government property and 


Democrats never will consent to it; the 
Republicans, whether in the minority or 
majority, always will oppose government 
ownership.” 

That is the way it may seem now. But 


operated under government officers. 


The Fees. 


Sitting in his office lonely 
Empty pursed and ill at ease 
Sat a lawyer thinking only 
Of his services and fees. 


But his thoughts were turning ever 
To his bills for books and rents,— 
And of how he’d like to sever 
Sundry items of Expense. 


Then he thought of how the honey 
Came to thrifty honey bees 

And he sighed for picking money, 
From the boughs of money trees. 


Wealthy clients ever found him 
Faithful e’er their rights to guard, 
They were waxing rich around him 
Ever small was his reward. 


Then his way to wealth seemed plainer 
As he took his journal down 

Charging up a good retainer 

To his stingy client Brown. 


And he thought of client misers 
With reminder fees to charge 
And refreshers and surprisers 
His possessions to enlarge. 


Soon he met them, and beset them 
Till he now has ample store 

And hereafter he will let them 
Counsel freely nevermore. 


Now they ever kindly greet him 
Like a gentleman of rank 

And they’re always glad to meet him 
For he’s money in the bank. 


Witten 














Governmental Ownership of Rail- 


roads in Alaska 


BY HON. FRANKLIN K. LANE 


Y opinion is requested 
as to Senate Bills 48 
and 133. These meas- 
ures, in a word, pro- 
RST vide for the construc- 

: tion by the national 
government of a rail- 
way system in the ter- 
ritory of Alaska. I favor the 

adoption of this policy. I be- 
lieve it to be that under which 

Alaska will develop most safely and most 
speedily, and under which the resources 
of that territory will most certainly be- 
come available to the whole people. 

There is but one way to make any 
country a real part of the world,—by the 
construction of railroads into it. This 
has been the heart of England’s policy in 

Africa, of Russia’s policy in western 
Asia, and is the prompting hope of the 
new movement in China. Whoever owns 
the railways of a country determines very 
largely the future of that country, the 
character of its population, the kind of 
industries they will engage in, and ulti- 
mately the nature of the civilization they 
will enjoy. The policy of governmental 
ownership of railroads in Alaska seems 
to me to be the one that will most cer- 
tainly make for her lasting welfare. 

To many of our people, Alaska is little 
more than a land of natural wonders, 
here and there dotted with mining camps 
and fishing villages. If Alaska is to be 
nothing more, it is almost a matter of in- 
difference as to who builds her railroads. 

I have talked with many who know that 

country well, and I am convinced that 

we should think of Alaska as a land not 
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[ED. NOTE.—Following is a copy of a letter sent by Secretary Lane to Senator Key Pittman, Chairman of the 
Senate Committee on Territories, with respect to government ownership of railways in Alaska. } 


only of mines and fisheries, but of towns, 
farms, mills, and factories, supporting 
millions of people of the hardiest and 
most wholesome of the race. If this con- 
ception of a possible Alaska is a true one, 
our legislation should be such as to most 
surely bring about this possibility, and 
it seems to me there is less of hazard as 
to Alaska’s future if the government of 
the United States owns the railroads 
which will make its fertile interior valleys 
accessible from the coast, and bring its 
coal, iron, copper, and other mineral re- 
sources within the reach of the world. 

This is a new policy for the United 
States. Very true. This is a new part 
of the United States. And policies prop- 
erly change with new conditions. The 
one determining question in all matters 
of government should be, What is the 
wise thing to do? The ancient method 
of opening a country was to build 
wagon roads. The modern method is 
to build railroads. To build these rail- 
roads ourselves and control them may 
be an experiment; but such a plan does 
not suggest scandals more shameful, or 
political conditions more unhealthy, than 
many we have known in new portions of 
our country under private ownership. 
And in the end we will be free to estab- 
lish and maintain our own chosen re- 
lationship between Alaska and the rest of 
the United States, unhampered by threats 
of confiscation or the restraining hand 
of any merely selfish influences. We can 
only secure the highest and fullest use of 
Alaska by making her railways wholly 
subordinate to her industrial and social 
life and needs,—true public utilities. 
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Governmental Construction and Op- 
eration of Alaskan Railway 


BY HON. SYDNEY ANDERSON 


OUBTLESS the ques- 
tion whether Congress 
has the constitutional 
right to construct and 
SRE operate a railroad in 
7 Alaska will at once 
suggest itself to law- 
yers. A technical dis- 
cussion of that question is not 
within the scope of this article; 
but it may be suggested that 

this power is abundantly sustained by 
the provisions of the Constitution con- 
ferring upon Congress the power “to es- 
tablish postoffices and post roads’—“to 
provide for the common defense”—“to 
make needful rules and regulations re- 
specting the territory or other property 
belonging to the United States,” and, fi- 
nally, “to make all laws which shall be 
necessary and proper for carrying into 
execution the foregoing powers and all 
other powers vested by this Constitution 
in the government of the United States, 
or in any department or officer thereof.”’ 
Most people think of Alaska as a bleak, 
barren, frozen land; a mysterious coun- 
try of little-known natural wonders; a 
place peopled largely by Eskimo and 
polar bears. In reality it is a vast em- 
pire, rich in possibilities beyond the wild- 
est imagining of mankind. Alaska is 1,- 
100 miles long, 800 miles wide, with an 
area of 590,000 square miles. It is a 
third larger than Norway, Sweden, and 
Finland combined, and nearly twice as 
large as the area now embraced by the 
thirteen original states. In the forty-six 
years it has been in the possession of the 
United States it has added to the world’s 
wealth more than $200,000,000 in min- 
erals, $70,000,000 in fur and sea prod- 
ucts, and $150,000,000 in fishery prod- 
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ucts; more than $400,000,000 altogether. 
She produces annually more than $700 in 
value for each inhabitant,—man, wom- 
an, and child,—white, Indian, and Es- 
kimo. In the broad valleys of the Susi- 
tana, Koskokwim, and Tanana rivers 
there are 60,000 square miles of fertile 
agricultural land, while on the plateaus 
above are 40,000 square miles of grazing 
land. 

The climate is very much like that of 
Norway and Sweden. All of the hardy 
grains and vegetables have been and can 
be grown there with success. While the 
growing season is short, it will be remem- 
bered that Alaska has just as much sun- 
shine as southern California. Three- 
fourths of this sunshine comes during 
the growing season between the 22d of 
March and the 22d of September, and 
in the middle of this season the days are 
twenty hours long. 

Alaska has 5,000 miles of navigable 
rivers centering almost in the middle of 
the territory near the junction of the Ta- 
nana with the Yukon. These rivers fur- 
nish a steamboat highway in the summer, 
and their frozen surfaces make admirable 
roads in the winter. 

Yet the surface of the possibilities of 
Alaska has been barely scratched. There 
are vast deposits of coal, copper, gold, 
and other minerals unmined,—indeed, un- 
discovered. Great forests of fir and 
hemlock, untouched by the axe; immense 
areas of agricultural lands waiting for 
settlement and homes. Obviously, what 
Alaska needs is development. Not the 
mere exploitation of her mines and fish- 
eries, but the development of all her re- 
sources; the settlement of her farm 
lands; in brizf, a symmetrical civilization 
that will make her self-sustaining. We 
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Governmental Construction and Operation of Alaskan Railway 


wish to make Alaska not only a good 
place to make money in, but, as well, a 
good place to live in. 

It is axiomatic that civilization follows 
railroads rather than that railroads fol- 
low civilization. The future of a new 
country, the char- 
acter of the people 
who will inhabit it, 
the kind of indus- 
tries they will en- 
gage in, and the 
kind of civilization 
they will enjoy, is 
determined, in the 
last analysis, by 
whoever owns her 
railroads. Alaska 
to-day has _ less 
than 400 miles of 
railroads. Capable 
of supporting a 
population of 10,- 
000,000, she has 
but 60,000 inhabi- 
tants, about 40,000 
of whom are white. 
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What Alaska 
needs primarily 
then is railroads. 


Several bills have 
been introduced at 
the present session 
of Congress pro- 
posing that the 
government shall | 
build and operate these roads. While 
these bills differ in essential details they 
all have the same general purpose: the 
construction and operation by the govern- 
ment of a trunk line from some open har- 
bor on the southwestern coast of Alaska 
into the interior, connecting the ocean 
with the center of the system of water 
navigation near Fairbanks. 

The natural inquiry is, Why cannot 
these railroads be built by private capi- 
tal? A number of reasons suggest them- 
selves, based upon our own experiences 
in the United States and the peculiar 
conditions which exist in Alaska as a 
new country. A glance at our own his- 
tory shows that its development follow- 
ing the construction of railroads by pri- 
vate capital was succeeded by monopoly 
of our natural resources,—coal, oil, nat- 
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ural gas, water power, and timber. These 
monopolies were made possible by insuf- 
ficient safeguards of the rights of the 
public in the disposition of the public 
domain, and unfair discrimination in 
rates, and the use of the taxing power of 
railroads to divert 
these _ resources 
into their own 
hands or into the 
control of private 
monopolies. We 
wish to preserve 
the natural _ re- 
sources of Alaska 
against private 
monopoly for the 
benefit of the pub- 





lic as a_ whole. 
This can best be 
done by having 


railroads construct- 
ed and operated by 
that instrumental- 
ity which is de- 
signed to preserve 
the rights of the 
whole people,—the 
government. To- 
day the natural re- 
sources of Alaska 
are locked up,— 
sealed against pri- 
vate ownership by 
executive orders 
withdrawing them 
from entry. If we are not in earnest in 
our desire to open and develop Alaska for 
the benefit of all the people; if we are not 
in earnest in our desire to prevent control 
of her resources by a few,—then it is 
not a matter of consequence who builds 
the railroads. If we are willing to turn 
over the resources of Alaska to the ex- 
ploitation of those who have the money 
to make the gamble, doubtless those who 
are to possess the land would be willing 
to provide adequate railroad facilities for 
transmitting its products to the market. 
But if we are in earnest in desiring these 
things, we ought to be willing to do what- 
ever wisdom suggests is best calculated 
to bring about the desired result. 
Private capital is selfish. Self-interest 
is the mainspring of commercial invest- 
ment. It looks to profits,—immediate 
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returns. Two results grow from these 
facts. First, if private capital builds the 
railroads, it will build them where there 
is prospect of the greatest return, with- 
out much consideration for the symmet- 
rical development of the country. Sec- 
ond, the burden of high rates will fall 
the heaviest in the early stages of devel- 
opment when producers can least afford 
to pay them. This is not a matter of 
conjecture. A glance at a railroad map 
of Alaska will show that existing roads 
have been built almost wholly with a view 
to profit from the transportation of the 
product of mines. A very brief study 
of railroad rates in Alaska will serve to 
convince one of the second proposition. 
Again, private capital is timid; doubt- 
less, properly so. Alaska is a long way 
off. Risks involved in railroad invest- 
ment there are considerable. Private 
capital cannot be expected to undertake 
these risks without the promise of large 
and immediate profit. As has been sug- 
gested, the people and industries of 
Alaska ought not to be required to sus- 
tain the burden of the high rates neces- 


sary to make these profits during early 
stages of development when they can 


least afford it. On the other hand, the 
government does not look to immediate 
returns. It can afford to wait. It can 
do business at a smaller rate of interest 
and profit. It regards rather the goal to 
be reached. It asks the question, “Is it 
wise?” rather than, “Will it pay?” 
While I believe the best policy requires 
that the railroad should be operated with 
regard to paying the cost of operation, 
and without much regard to dividends in 
the beginning, eventually it will pay divi- 
dends. But, more than that, the increase 
in the value of town sites and savings 
to the government in transportation of 
mails and military supplies will pay back 
every dollar the government puts in. 
There are some affirmative reasons for 
constructing a trunk line by the govern- 
ment. It is proposed to establish a naval 
base and coaling station on one of the 
great open ports of southwestern Alaska, 
with a view to utilizing some of the vast 
coal deposits of Alaska in coaling our 
naval vessels. The proposed road will 
connect the coaling station with the Ma- 
tanuska coal field, which is said to be one 
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of the best and largest coal deposits in 
the world. The Pacific fleet in times of 
peace now uses about 250,000 tons of 
coal annually. A saving of about $5 per 
ton, or $1,250,000, in the cost of trans- 
porting this coal from the West Virginia 
coal fields, where it is now obtained, 
would result from the utilization of the 
Matanuska fields. In times of war, of 
course, when it would be necessary to 
maintain the fleet constantly, the saving 
would be enormous. A large and con- 
stantly available supply of suitable coal 
will greatly increase the fighting efficiency 
of the Pacific fleet. Besides, there will 
be a considerable saving in handling the 
mails and military supplies required in 
the territory. 

The idea of government aid in estab- 
lishing transportation facilities is by no 
means new in this country. Up to 1883 
land grants*had been made by the Fed- 
eral government in aid of railroad con- 
struction, amounting to 155,504,994 
acres. Valued at the price at which the 
government was then selling it, namely, 
$1.25 and $2.50 per acre, this land was 
worth $391,804,610. These grants were 
mere . gratuities, justified then by the 
great good to the people which was to 
come from them. Since the beginning of 
the government, we have spent in im- 
provement of rivers and harbors $627,- 
098,236, exclusive of the sums spent on 
the Panama canal, which amount to about 
$300,000,000 to date. Construction of 
the Panama canal by the government 
seems to furnish a precedent for con- 
struction by the government of the pro- 
posed railroad in Alaska; indeed, in the 
canal zone the government now owns and 
operates not only the canal itself, but in 
addition a railroad, a general store carry- 
ing a stock valued at $1,000,000, and do- 
ing $6,000,000 business annually; a 
bakery, a coffee-roasting plant, ice plant, 
ice cream plant, corned-beef plant, but- 
ter-printing plant, and a laundry. We 
entered upon these enterprises not be- 
cause the government desired to go into 
the several businesses established, but be- 
cause these plants were a necessary and 
expedient means for accomplishing the 
desired object. Ownership and operation 
of the railroad was necessary to economic 
construction of the canal. The other en- 














terprises were necessary for the peace, 
contentment, health, and prosperity of the 
government employees in the canal zone. 
We merely did what good sense and pru- 
dent business reasoning seemed to re- 
quire, without making any fuss about it. 
The results have more than amply justi- 
fied what we did. 

Development of the resources of Alas- 
ka seems to require that someone should 
supply it with a railroad system. Sound 
business judgment seems to require that 
the beginnings of this system should be 
furnished by the government, not because 
the government wishes to go into the 
railroad business, but because the gov- 
ernment desires to prevent monopoly ; to 
develop all the resources of the territory 
symmetrically; and construction of a 
railroad by the government seems to offer 
the best means to this end. It may be 
said that this is an experiment; and so 
it is. Policies must necessarily change 
with new conditions, but if the policy 
adopted is wise and calculated to bring 
about the greatest good to the greatest 
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number, it ought not to be condemned be- 
cause it is new. The territory needs rail- 
roads. We ought to supply them in such 
a way as to best maintain the policies we 
have chosen to carry out in Alaska. This 
is not possible under private ownership. 
It is possible under government owner- 
ship, and this fact furnishes abundant 
reason for making the experiment. The 
first essential to real conservation is real 
public utilities. To be real, public utili- 
ties must be subordinate to the best so- 
cial and commercial progress of the ter- 
ritory,—to the highest and fullest use of 
her resources. In other words, we de- 
sire to create a condition under which 
railroads will exist for the benefit of the 
people and industries of Alaska, rather 
than one under which the people and in- 
dustries of Alaska will exist for the bene- 
fit of the railroads. 








Public Ownership of Railroads 


The power of eminent domain is more fundamental than State governments or the 
National Government itself. It inheres in the public. It belongs to society itself. The 
State government has the right to grant this power to a corporation only because the 
State is the agent of the public for that purpose. I wish to make plain, if possible, that 
which has always seemed to me to be necessarily true, that all railroads in the country, 
constructed under charters conferring the right of eminent domain, are national roads, 
all available for interstate commerce, and all subject to national regulation and control. 
This must be true. It has been judicially determined time and time again that railroads 
so constructed belong to the public. Some have contended that the public referred to 
is limited only to the people living within the boundaries of the State granting the char- 
ter. This is untenable because the ownership of the highway is vested in all the public. 
The citizen living in Texas has as clear a right to use and enjoy, upon equal terms, the 
railroads of Ohio as any citizen of Ohio. This right is secured to him by the Consti- 
tution of the United States. And what is ownership? What other definition can be 
given to ownership than the right to use, secured by law? Such right to use does not 
exist in the corporation itself. It is a mere trustee for the public, holding the naked, 
legal title to its right of way and its physical property in trust for the use of the public. 
—Hon. James Kennedy. 
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Trade, Treaties, and Tolls 


BY JOHN B. GREEN 
Of the Rochester (N. Y.) Bar 
Author of “Law for the American Farmer” 


T has been so often 
affirmed by American 
jurists as to have be- 
come axiomatic in 
American law, that 
private property may 
be taken from its 
owner by the strong 
arm of the state only when it 
it is necessarily required for 
some public use. This, and this 


alone, justifies the spoliation. The 


power of eminent domain does not exist 
for any other purpose than to serve pub- 


lic uses. It would be an affectation of 
learning to cite the scores of cases that 
have supported this doctrine. 

Even to meet the direst public need 
and to subserve the most general public 
benefit, no individual may be reft of 
his private estate without the payment of 
a just compensation. 


These principles are firmly embedded’ 


in our Constitutions, they were inter- 
woven in the fabric of our government, 
and although in practice occasionally 
they have been slightly infringed, they 
are theoretically questioned by none. 

The courts have never been able whol- 
ly to agree respecting what constitutes 
public uses for which private property 
may be condemned and appropriated by 
right of eminent domain ; but few, if any, 
of them ever have denied that great arti- 
ficial water-ways constructed and used 
to transport passengers and freight are 
of public use and benefit. 

Canals of this character are classed 
with railroads. They are public high- 
ways when everybody has a right of 
passage by paying reasonable, stipulated, 
and uniform tolls. The exaction of tolls 
does not make a railway, canal, or turn- 


pike private, provided the entire public 
may pass and repass on the same terms 
and enjoy equally the benefits as of right, 
rather than by permission. The use is 
then public, although the tolls belong to 
private proprietors. 

So much of water-ways for transpor- 
tation; but there have been repeated de- 
cisions classing drainage canals as pvb- 
lic uses for which private property may 
be taken to construct and operate,* not 
solely to reclaim lands for agriculture, 
but for sanitation and hygiene. It is 
held that one man’s land may not be 
appropriated for a ditch to drain an- 
other man’s land merely to make the lat- 
ter more valuable and to benefit its 
owner.5 This is true although the area 
to be drained is extensive and the own- 
ers of it numerous. One may be war- 
ranted, however, in expecting a modi- 
fication of the latter doctrine ere many 
decades shall have passed and it shall 
be generally recognized that swamps and 
marshes, and even pools and puddles, are 
breeding places for prolific and noxious 
insects that spread malaria and fevers to 
“innocent bystanders,” and, therefore, in 
the interest of the public welfare, are to 
be drained, despite the unwillingness of 
neighboring landowners to allow drain- 
age canals to cut their lands, and notwith- 
standing the incidental appreciation in 
value of the drained area. The condem- 


-nation of private land to dig drainage 


canals has, indeed, been held an exercise 
rather of the police power than the power 
of eminent domain,’—as a step toward 
abating a nuisance.® 

In the states where there are large 
areas of arid land unfit for cultivation 
until irrigated, the construction of irri- 
gating canals to supply water to farm- 
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ing ,neighborhoods is deemed a public 
use,® and private property taken by the 
power of eminent domain to construct 
irrigating canals is taken for a public 
use. The reasoning to reach the con- 
clusion that irrigating canals are of pub- 
lic use and to be promoted by the power 
of eminent domain runs, in substance, as 
follows: Agricul- 


ture is the most ’ 


important of the | 
industries of the 
inhabitants, and 
engages the efforts | 
of a large part of 
the population. In 
it is employed a 
vast capital. The 
lack of sufficient 
moisture for grow- 
ing crops is greatly 
dreaded by all 
farmers. Any 
scheme having for 
its legitimate end 
the alleviation of 
aridity is generally 
beneficial, hence ir- 
rigating canals are 
public uses.4 

In at least one 
state the Constitu- 
tion has declared 
in terms that the 
necessary use of lands for water storage 
basins for irrigation, and rights of way 
for drainage and water conduits, are 
public uses, subject to the regulation and 
control of the state.” 

Aqueducts for carrying water to and 
distributing it in towns to extinguish 
fires, sprinkle streets, and for ordinary 
domestic consumption are widely recog- 
nized subjects of public concern and 
regulation in behalf of which the power 
of eminent domain may be exercised.!® 
In the view of the courts it is difficult to 
conceive cases more appropriate than 
these for exercising the power of emi- 
nent domain." 

Behind the notion of general welfare 
that bulks so large in the law concerning 
canals is the idea of justice,—equal and 
exact justice to all. Justice to him who 
may be compelled to part with his prop- 
erty for the general good ; justice to those 
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whose brains conceived, hands executed, 
and capital paid for the enterprise; jus- 
tice to the community at large; and jus- 
tice to all who may have occasion to 
make use of the facilities afforded by the 
works, 

When this paper shall meet the eyes 
of the e renders of Case AND ComMENT the 
argosies of civili- 
zation bearing their 
cargoes of Indian 
ivories, curious 
carvings, embroid- 
eries, teas, and 
spices from the 
Orient, freighted 
with the forgings 
and fabrics of the 
Occident, the fruit- 
age of forests and 
fields throughout 
the Earth, shall 
have begun their 
stately transits 
from ocean to 
ocean through the 
greatest existing 
strait on the globe 
cloven by the 
scimitar of science 
throughout the 
purpose and art of 


] 
; 
i 
i 
} 
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the thought upper- 
most in the mind of one considering this 
topic is the relation and application of 
the doctrines above stated to the opera- 
tion of and regulation of the traffic 
through the canal nearing completion 
across the Isthmus of Panama. 

It is not too much to assume that a vast 
majority of the people of the United 
States sincerely desire, in everything that 
has been done and that remains yet to do 
concerning this magnificent work, to be 
fair and just. The writer, at least, de- 
clines to insult his fellow citizens by sup- 
posing otherwise for a single moment. 

If it should be deemed an act of spolia- 
tion to have torn from Colombia the ter- 
ritory embraced in the canal zone, that act 
may be justified as a necessary appropri- 
ation of property for a public use by the 
right of eminent domain inherent in ad- 
vancing civilization; but if the taking is 
thus justified, and was warranted, jus- 
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tice and our own self-respect demand 
the prompt payment to the former own- 
ers of a fair and reasonable compensa- 
“A good name is rather to be 


tion. 
chosen than great riches.” If we have 
not paid a fair and reasonable compen- 
sation for the canal zone, or have paid 
it to one who had no title—if we owe 
the United States of Colombia anything 
the Congress should get busy and pro- 
vide at once for paying the bill. 

“Peace hath her victories no less re- 
nowned than war.” The accomplished 
soldier-engineer whose skill and guidance 
has brought the stupendous task of build- 
ing the canal to a successful end, who 
has realized the dream of Count de 
Lesseps, merits more lasting fame and 
substantial reward than he would have 
merited had he merely been the victor at 
San Juan hill or Manila bay. On him 
and his coworkers, whose labors convert- 
ed a plague ridden land into a sanatorium, 
be lavished the honors and emoluments 
they so well have earned. 

To plead for justice to the American 
people whose earnings have been de- 
pleted to pay for this splendid work, and 
will yet have to be contributed to defray 
the expense of maintaining and operat- 
ing it, should be supererogatory. The 
American taxpayer, which means all of 
us, has contributed willingly in the past 


‘canal. 


and will give cheerfully in the future, 
and it is barely just to lighten his burden, 
if he cannot be reimbursed, by collecting 
reasonable tolls from ships entering the 
It is no more than just that the 
ships using the canal should pay tolls. 
This is as true of American owned ships 
as of others, of ships in coastwise trade 
as upon the high seas. The American 
shipowners in the coastwise trade are not 
the American people. They are only a 
small fraction of us. The American tax- 
payers—again that means all of us— 
have done enough for the coast traders 
in making the canal an arm of the sea. 
To talk, as one statesman did, pleading 
for the pecuniary profit of coastwise 
shipping at the expense of the national 
purse on the floor of the Senate of the 
United States, for Senators to “stand 
firm by American rights and American 
interests,” 4® and mean thereby to sub- 
sidize by exemption from tolls certain 
favored individuals, is to betray the 
great body of the American people. 
Apart from the abstract injustice to 
the general community of allowing any 
ships to pass free through the canal, 
there.is another objection almost as de- 
cisive. We have made a treaty with 
Great Britain, which, on its face, and to 
minds unversed in the subtle sophistry 
by which the unscrupulous seek to evade 
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their covenants, seems to bind us to treat 
all the world alike in the matter of tolls. 
If this was our actual agreement we 
ought to keep our word even if we can 
make some money by breaking it. 

Treaties are simply contracts between 
nations, and while the obligations of con- 
tracts between individuals are enforced 
by the domestic tribunals, and forbidden 
to be impaired by legislation, the only 
remedy for the breach of a national con- 
tract is an appeal by the injured nation 
to arms. No keeper of the conscience of 
mankind sits in a world’s High Court 
of Chancery clothed with power to de- 
cree the specific performance of a con- 
tract of nation with nation, or to punish 
for a contempt of court in disobeying 
such a decree. No civil process issues to 
sequestrate national revenues to secure 
the payment of damages. The observ- 
ance of the covenants of a nation de- 
pends solely on the national honor, but 
public good faith is a more precious pos- 
session than public wealth. 

It is, however, argued by the hunters 
and defenders of subsidies from the pub- 
lic purse, that the Hay-Pauncefote 
treaty, fairly interpreted, does not bear a 
construction requiring us to exact from 
American shipping tolls to the same ex- 
tent and by the same rules as it does 
from other shipping, but that the phrase, 
“all nations,” used in the treaty in such 
association, means only all nations ex- 
cept the United States. In other words, 
that all we promised was to treat all the 
rest of the world equally. The argument 
is plausible. It is possible, it may be 
probable, that the treaty should as a mere 
matter of ratiocination be so construed. 
Conceding for the purpose of argument 
that this is so, and ignoring the ante- 
cedent question of ethics already referred 
to, how does the case stand? Is it not 
obvious that at the very best there exists 
between Great Britain and the United 
States an honest difference of opinion 
over the true intent and meaning of the 
treaty? And this is a pure question of 
law upon which Great Britain has a right 
to be heard before judgment goes against 
her. When two honest men fall out 
about the meaning of a contract they 
have made, and cannot settle their own 
differences, they submit their controversy 
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to an arbitration or the adjudication of 
the courts. Why should we not pursue 
the same course? No reason in the neg- 
ative that will bear scrutiny for an in- 
stant has thus far been suggested; there 
is a very potent reason in the affirmative. 

The United States has entered into a 
solemn compact with more than a score 
of the nations of the earth for the pur- 
pose of promoting universal peace to sub- 
mit to the decision of The Hague Arbi- 
tration Tribunal all disputes of this char- 
acter over a treaty with another nation. 
There is no room for debate over the 
construction of this compact. We are 
unconditionally bound in honor by its 
terms. We must meet Great Britain at 
the bar of that tribunal, or we must ei- 
ther yield to her contention or repudiate 
our contract. There is no honorable way 
of escape. 

It certainly is no answer to say, as has 
been said on the floor of the Senate of 
the United States, that if the question of 
our right to discriminate in levying the 
canal tolls in favor of Americans engaged 
in coastwise shipping goes before The 
Hague tribunal, it is already decided in 
advance, because “it is not likely that the 
United States would ever get a favorable 
decision from that tribunal on a question 
where the interests of Europe are on one 
side and those of the United States are 
on the other.” *¢ 

If that were true,—and the aspersion 
is wholly unwarranted, without a scin- 
tilla of evidence to support it,—we should 
none the less be bound to go before the 
arbitrators. In the every day work of 
the world, private persons continually 
submit disputes arising in the perform- 
ance of contracts for constructing rail- 
roads, buildings, etc., between contractors 
and owners, to architects and engineers 
employed and remunerated by the latter, 
upon whose decisions depend the gains 
or losses of the disputants, yet no one 
assails the integrity of these professional 
arbiters, and uniformly the courts decline 
to annul their awards save upon clear 
evidence of actual bias, incompetence, 
or fraud. 

To expect in advance an adverse de- 
cision from The Hague tribunal is to 
admit that we have no case, which is 
probably true. If we have a good case 
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we have a right to assume, and may safe- 
ly do so, that that august court regards 
the peace of the world and the honor and 
integrity of its members as more import- 
ant than the enhancing of the profits of 
such Europeans as are engaged in for- 
eign commerce. 
Righteousness exalteth a nation. 
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An Americanized Continent 


I foresee and I forefeel he time when, under good citizenship in the real sense, an 


Americanized continent shall contemplate and inspire an Americanized world. Not a 


world or continents under single or similar control, but with governments moralized and 


spiritualized with the principle of liberty, equality, justice, and opportunity, regulated 


by righteous law and inspired by a righteous 


people, loving right, hating evil, helping the 


weak, restraining the strong, and restoring humanity to the plane of human brotherhood, 


whereon it shall walk hand in hand with the Divine Fatherhood. 


as I believe it is not, it is an error which I revere. 


If this be an error, 
If this be delusion, which I think 


it is not, it is a delusion on which I hope my dying eyes may look with faith in the 


conviction that it shall yet enwrap the world within its angelic form. 


—Hon. St. Clair McKelway. 





Municipal Ownership 


BY W. C. RALSTON 
City Attorney, Topeka, Kan. 


N these days, we hear 
much concerning the 
municipal ownership 
of public utilities. It 
is a live subject. It 
is one of the questions 
of the day. It has its 
earnest advocates, and 

it has its bitter enemies. To the 
increasing millions who inhabit 
our cities it is a theme of sur- 

passing interest 
The knowledge of the writer upon this 
subject is largely gleaned from the ex- 
perience of his own city. Our city has a 
population of 50,000. It owns two pub- 


lic utilities,—an electric lighting plant and 


a waterworks sys- 
tem. The city has 
owned the electric 
lighting plant for 
about twenty-five 
years. It fur- 
nishes electric cur- 
rent for street 
lighting only. The 
plant has had a 
checkered history. 
It has been the 
football of poli- 
tics. Superintend- 
ents and employees 
have changed with 
the changing ad- 
ministrations. As 
a result, the serv- 
ice has been poor. 
The machinery has 
been damaged and 
ruined by careless 
and inefficient me- 
chanics and work- 
men. 

After twenty-five 
years of experi- 
ence, we have an 


old electric lighting plant which the 
city has outgrown. We have a large 
bonded debt, contracted by the city in 
building and adding to the plant. Tak- 
ing into consideration the original cost 
of the plant and the cost of subsequent 
additions, the cost of maintenance, de- 
preciation, the interest on bonds, and the 
loss of taxes, I do not believe that the 
city has saved anything by owning the 
electric lighting plant, and it has been a 
dread and a reproach to the city govern- 
ment all the while. 

The waterworks system tells a more 
cheerful story. The city has owned the 
water plant for about eight years. It has 
been kept out of politics. The plant 

was _ purchased 
from a private cor- 
poration, and the 
superintendent, en- 
gineers, mechanics, 
and office force of 
the corporation 
were retained. The 
superintendent and 
many of the em- 
ployees are still in 
the service of the 
city. 

The water serv- 
ice under munici- 
pal ownership has 
been infinitely 
more satisfactory 
than it was under 
private ownership. 
Large extensions 
and additions have 
been made to the 
plant. The num- 
ber of consumers 
has almost doubled 
since its purchase 
by the city. A per- 
centage of the 





408 


receipts is laid by every year to pro- 
vide a sinking fund with which to pay off 
the bonded debt assumed by the city in 
purchasing the waterworks system. The 
plant has been kept in splendid repair, 
and the city could now sell it for more 
than twice what it originally cost. The 
cost of all repairs, extensions, additions 
and maintenance is borne by the water 
consumers, and they likewise furnish the 
sinking fund to retire the waterworks 
bonds. The plant maintains and pays for 
itself. The city has not spent a cent on 
the water plant outside of the revenues 
derived therefrom, and it wilt never have 
to do so. 

The tale of our electric lighting and 
water plants illustrates the results ob- 
tained from different methods employed 
by municipalities in managing public util- 
ities. Our electric lighting plant has 
been under political management and our 
water plant under business management. 
No wonder the results have varied so 
widely. Under our present system of 
municipal government, the political man- 
agement of a public utility owned by a 
city is an extremely difficult thing to 
avoid. But it must be done, if munici- 
pal ownership is to succeed. 

The failure of cities to provide ade- 
quate salaries for men to superintend and 
manage public utilities is a hindrance to 
successful municipal ownership. By such 
failure, they are unable to secure com- 
petent superintendents, mechanics, and 
workmen. 

The uncertain tenure of service of city 
employees is another drawback to mu- 
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nicipal ownership. Competent men, even 
at fair salaries, hesitate to accept em- 
ployment in a public utility plant owned 
by a city; for the reason that they have 
no assurance of a permanent position. 
They are liable to be thrown out of em- 
ployment by the next administration. 
They have no prospect of promotion. 
Municipal corporations have little grati- 
tude for faithful employees. The ordi- 
nary man would rather take a position 
with a private corporation, at a lesser 
salary, where he can be assured of per- 
manent employment and of promotion, if 
he deserves it. 

As the matter stands now, few Ameri- 
can municipalities are so governed and 
have sufficient business ability to proper- 
ly manage a public utility. In order to 
be successful in the ownership of public 
utilities, our cities must adopt the busi- 
nesslike methods practised by successful 
private corporations. The management 
of public utilities must be divorced from 
politics. Competent superintendents, 
mechanics, clerks, and workmen must be 
secured. Adequate salaries must be 
paid. Employees must be assured of con- 
tinuous employment during faithful serv- 
ice, with the prospect of promotion for 
work well done. Unless these methods 
are adopted, it would be well for munici- 
palities to leave the ownership of public 
utilities in the hands of private corpora- 
tions. 
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Inventor of a System of Finger Print Classification 


ROM remote times it 
has been a constant 
problem for police, and 
those citizens invested 
with* the austere mis- 
sion of administrating 
justice, to devise a sys- 
tem absolutely secure 
for proving the identity of in- 
dividuals, not only those sus- 

pected of crime, but also those 
recognized as habitual criminals; and the 
efforts thus put forth were well justified, 
when one remembers that the question 
of identity holds a most important place, 
not only in criminal matters, but also in 
matters relating to civil rights. 

From the earliest times savage tribes 
and uncivilized nations began to utilize 
physical description of the individual; 
for example, by notation of characteris- 
tics of the human face, or by’ merely 
glancing at it. These measures, however, 
are quite inadequate, since they rest upon 
no fixed rule, and the results obtained in 
the greater number of cases are various- 
ly interpreted, according to the judgment 
or temperament of the observer. And 
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while it is true that this is a bad and de- 
fective method, from which can arise the 
gravest errors, yet it has been and still 
is a factor of the greatest importance in 
determining resemblances of physiog- 
nomy, and thereby increasing the diffi- 
culty of distinguishing the difference 
which can exist between two different 
people. 

In the judicial annals of all countries, 
notable errors have been registered; er- 
rors arising from the facial resemblance 
between two individuals,—one the real 
criminal and the other the innocent per- 
son, who has been too often condemned 
in his place. As time went on, these 
“happy go lucky” indications or resem- 
blances became extended, and other de- 
tails of the human organism were brought 
in to their aid, as, for example, stature, 
age of the person, state of teeth, color of 
the hair and beard, tattoo marks, traces 
of wounds, and many other indications 
which manual labor, the different arts 
and professions and accidental occur- 
rences imprint upon the human organ- 
ism. To these were added footprints of 
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men and animals, traces of wheels of ve- 
hicles, but in all this there was nothing 
which offered any absolute guaranty in a 
subject so delicate and serious as that of 
personal identity. 

As the insufficiency of these methods 
became more and 
more _ apparent, 
there arose those 
anthropological 
studies from which 
Bertillon believed 
he had constructed 
a sure and perfect 
set of rules for in- 
dividual identifica- 
tion, and to which 
he gave the name 
of “anthropome- 
tria.” This method 
for many years en- 
joyed the favor of 
the public, but to- 
day the system of’ 
Bertillon occupies 
the last place in 
the science of the 
human __identifica- 
tion, and for these 
reasons: First, be- 
cause of the in- 
stability of its 
measurements and 
too perfect identi- 
fication, and, sec- 
ondly, because it 
cannot be utilized during the entire 
period of human life. These defects had 
been noted by students of this science 
as early as 1901, but Vucetich had noted 
them as early as 1891, for in that 
year he spoke in public regarding the ap- 
plication of dactyloscopia in the identifi- 
cation of criminals. 

We can imagine the ridicule which was 
heaped upon him for having dared to say, 
in 1891, that “anthropometria” was not 
practical. Some called him a madman, 
others an imbecile, and others again de- 
clared him a visionary. He was violent- 
ly attacked in newspapers and reviews, 
but at that time he made no reply to his 
critics. He continued studying, working, 
and experimenting, and finally those who 
had been the first to attack and villify 
him ended by applauding him at the sci- 
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entific congresses, when they recognized 
the scientific groundwork of his system, 
declaring publicly that the anthropometri- 
cal system could not satisfy ‘the require- 
ments of justice, for the identification 
of criminals, nor contribute to the repres- 
sion of the habit- 
ual criminal. The 
new idea was also 
favorably accepted 
by some of the 
European  coun- 
tries, for it was 
strongly supported 
by Lacassagne, a 
celebrity in legal- 
medical science and 
director of the dis- 
tinguished school 
of Lyon. The 
method was intro- 
duced by France, 
Belgium, Norway, 
the Netherlands, 
Italy, and several 
other countries. 
The Academy of 
Science of Paris, 
in reply to a con- 
™ .  sultation by the 
*} French  govern- 
eee ment, granted the 
“tees =, seal of its indis- 
epee putable scientific 
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hew system, giving 
it an everlasting fame. We now come 
to the second part of the Vucetich 
system. The main principles on which 
the dactyloscopical system is based are 
the immutability, continuity, and in- 
variability of the digital tracings, which 
become visible even before birth, and 
remain unalterable till death; disap- 
pearing only with the complete dissolu- 
tion of the body when putrefaction 
causes the destruction of the skin. Dur- 
ing life neither wounds nor abrasions, 
neither burns nor any other accident, can 
permanently destroy the curves or tra- 
cings. The continuity can be temporarily 
interrupted, but in all such cases, it is 
quite easy to re-establish the resemblance 
between two impressions which belong to 
the same individual, even when taken 


with an interval of years between, and’ 
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even if during that time there shall have 
happened some severe but curable acci- 
dent. However, it is not only the inal- 
terability of the curves and designs 
which makes it of priceless value as a 
means of identification, but also the cir- 
cumstance of its immense variety. Not 
only do great differences appear when 
one person is compared to another, but 
there are also great differences in the 
ten fingers of every person, these differ- 
ences appearing in such a way that each 
person has in his or her finger tips a 
seal which is his or hers alone, and which 
individualizes the person among all hu- 
manity. 

There exists,’ however, something 
more. The technique of finger print im- 
pressions is very simple, and its prac- 
tice requires no complicated instruments 
nor any special knowledge. A little 
printer’s ink, a piece of board, a small 
roller, a sheet of white paper, and atten- 
tion on the part of the operator. 

Although we may know that digital 
tracings, curves, and designs are inalter- 
able, and that they can be and are repro- 
duced with the utmost facility, yet we 
should get no farther if we had not been 
able to establish a rigorous classification 
which permits us to differentiate or dis- 
tinguish the corresponding impressions 
between hundreds of thousands of indi- 
viduals, and to confirm by comparison the 
similarity of those which belong to one 
single individual ; also to make fixed rules 
for the filing or pigeonholing the respec- 
tive facts. 

This difficulty has been fortunately 
conquered, and its unanswerable advan- 
tages can be condensed as follows: 

Absolute security in its application, 
that is to say, the perfect facility of veri- 
fying the identity of an individual, after 
having made sure that the successive va- 
riety of designs makes confusion quite 
impossible. At this point, it becomes 
necessary to remember that there are ten 
original elements, upon which are based 
all possible combinations. These combi- 
nations may be compared to those of lan- 
guage, in which everything starts from 
the letters of the alphabet, or they may 
be compared to musical harmonies, which 
are derived originally from the seven 
notes of the gamut or scale. The sim- 
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plicity of the technical part must also be 
remembered. It consists, as we have al- 
ready noted, in the economy of installa- 
tion, which can be arranged with very 
little cost in any given place, large or 
small, and finally can be utilized at any 
time of human life, literally, “from the 
cradle to the grave,” and can be applied 
to people in every social sphere, because 
it reconciles the’ requirements of scien- 
tific investigation with the respect due to 
the human being. 

Digital impressions are very old in- 
deed, and the study of them began many 
centuries ago. The British Museum pos- 
sesses exhibits of finger prints believed 
to be three thousand years old. Palmis- 
try has been a precursor of Vuceticism, 
just as alchemy has been that of chemis- 
try. Vucetich discovered that digital 
lines are invariable after the sixth month 
of life, and that they stand until the de- 
composition of the corpse destroys the 
tissues. On embalmed bodies the lines 
will stand a very long time, for they are 
still visible on Egyptian mummies exhib- 
ited in museums. Hundreds of unknown 
corpses have been identified in the Re- 
publics of South America by the Vuce- 
tich system. The identities of a good 
number of victims of railroad accidents 
have been discovered only through their 
papillary lines. This means of identifica- 
tion is indeed of very great help in any 
of the civil, military, or political affairs 
of the communities. 

On account of its undoubted useful- 
ness, Vuceticism has gained a legion of 
admirers and collaborators. 

Juan Vucetich was born in Lesina, 
Dalmatia, Kingdom of Croatia, in the 
year 1858. When he was twenty-three 
years old, he left his native land and es- 
tablished himself in Buenos Aires, where 
he applied all his time in the study of sci- 
ences. He came to Chicago last May, 
on his return from China, where he gave 
a course of instruction at the Ministry 
of Justice in Pekin, and he was invited 
at once to attend the International Po- 
lice Convention at Washington, and ex- 
plain his new system for the purpose of 
introducing it also in this country. 
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Case and Comment 


A Legal Fantasy. 


I haven’t a single song to sing,— 
Monotony’s clipped the Muse’s wing. 
Try as I may, 
No lilt today 
Will warble in accents, blithe and gay, 
For I’m bound in the volumes of dark sheepskin 
That line the walls where the sun peeps in, 
And the musty lore of the ages past 
Has gripped my soul and holds it fast. 


Old ‘Coke didn’t scan a single line, 
And “Blackstone” lacks the “fire divine.” 
Once in a while, 

Some judge’s style 
Will make the drowsy tome beguile 
The searcher after legal “saws” 
Who has a soul for more than “laws;” 
And, in the “Acts, Nineteen-thirteen,” 
The “Hoosier State Song” can be seen. 


With these exceptions, though, you see, 
The law does lack in poetry; 
Its language sears 
And brings the tears 
From hidden, lurking, latent fears. 
Far better would it be to lure 
The crim’nal to a surer cure 
With legal hymns, in legal verse, 
So he could hum the statute’s curse. 


I’d make the judges of the land 
Write stirring verse with facile hand. 
Oh, how ’twould cheer 
A jury drear 
When, in sweet cadence, it would hear 
“His Honor’s” voice, let loose at large, 
Go swinging through a ragtime “charge,” 
And swell the chorus, full and free, 
To give the law in minstrelsy! 


Each justice of the highest court 
Should learn to write a “verse report.” 
Without a jar, 

The legal “star” 
Should warble forth his plea in bar, 
And, of his case, in that same plea, 
Should make a modern Odyssey; 
The bailiff, basso-voiced and strong, 
Could sing the chorus of the song. 


Squire Jones’ court would give—let’s see?— 
A great musical comedy,— 
The whiskered chin, 
The usual din, 
With all the rural chorus in; 
Unlike the Opera, great and grand,— 
The highest court in all the land, 
Where sombre members, solemnly, 
Opinions chant full mournfully. 


Thus, could we make, by law, the land 
To harmonize from strand to strand; 

Upon the stage 

’Twould be the rage 
To sing the “hits” of legal sage; 
The law the dullest then would know 
If sang by every passing show, 
And to our Solons we would raise 
Our pezans of resounding praise. 

—F. A. Anthony. 








A Strange Case of Mental Suggestion 


BY HON. P. F. GOSBEY 


Judge of the Superior Court of Santa Clara County, California 


EVERAL months ago 
there was brought be- 
fore me an old man to 
be examined for in- 
sanity. The man had 
been a_ wanderer, 
tramping from place to 
place; he was about 
sixty-five years of age, looked 
somewhat the worse for wear, 
poorly clad and rather neglect- 
ed in appearance. He was asked to re- 
late his experiences and tell what his 
troubles were. He said that there were 
two cougars pursuing him from place to 
place; they first made their appearance 
while he slept in a barn at Berryessa; 
he became alarmed and went to Alviso, 
when to his astonishment they again ap- 
peared before him in the nighttime the 
same as they had at Berryessa; he left 
Alviso and went to Mayfield, and after 
a few nights the animals awoke him in 
the night, and he fled from there and 
went to Morgan Hill, a distance of 40 
or 50 miles. At the latter place he was 
given employment by the owner of a 
small orchard, and told to sleep in the 
men’s house on the place. The old man 
had not been there long until he report- 
ed to his employer that he saw two cou- 
gars prowling about the place in the 
nighttime. The employer was a man 
about twenty-eight years of age, rather 
light of weight, quite nervous in temper- 
ament; he was unmarried. The old man 
was very insistent that he saw the cou- 
gars, but the employer told him it was 
all nonsense and that no such animals 
were in that vicinity. The old man be- 
came so alarmed at the frequent appear- 
ance of the animals that he said he would 
be obliged to leave the place if some- 
thing were not done either to kill the 
beasts or drive them away. The em- 
ployer said the old man might come into 
his house and sleep ; he accepted the kind 
invitation ; every thing went along quiet- 
ly for a few nights, when one night the 
old man called to his employer and said 
to come to his room and he would show 






him the cougars; the employer rebuked 
him for calling him for such a foolish 
matter, told him to go to sleep and be- 
have himself. The next night the old 
man again called to his employer, and 
begged him to come to his room, and for 
himself see the animals. The employer 
went to his room, to gratify the old man, 
rather than to look for wild beasts. 
Pretty soon the old man looked rather 
wild out of the window and said: “There 
they are; don’t you see them?” “No,” 
said the employer, “there is nothing 
there; go to bed and behave yourself.” 
The old man said, “Look, there they are.” 
The employer looked and saw the two 
staring eyes, and heard the beasts breathe. 
He became alarmed. The next day he 
went to town and reported to the con- 
stable that there were two cougars roam- 
ing about his place, and urged the officer 
to get a posse of men to hunt the beasts. 
The officer went to the place, found that 
the employer had barricaded the doors 
and windows of his home with timber 
to keep out the cougars. The old man 
was brought into court for his examina- 
tion for insanity before the court and two 
medical examiners. The employer was 
there, and when under oath swore in a 
most emphatic and positive manner that 
he saw and heard the animals prowling 
about his house in the nighttime. In 
fact he was highly nervous when he was 
relating his experience; said he was un- 
der oath, and was telling the positive 
truth in the matter. 

The old man was sent to the state hos- 
pital and the employer permitted to re- 
turn home. 

In the absence of the old man, the em- 
ployer began to improve, and in time 
the cougars ceased to trouble him; the 
constable who brought the case into court 
advises me that the employer is entirely 
recovered from his hallucination. 
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F:ditorial Comment 


You had that action and counteraction, which in the natural and in the political world, from 


the reciprocal struggle of discordant powers, draws out the harmony of the universe.— 


Burke. 
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Public Ownership. 


UT of our common needs 
sprung the great public utilities, 
providing transportation and the other 
services which are now such an essen- 


have 


tial part of our civilization. An elabor- 
ate water system supplants the old well; 
gas and electric light take the place of 
the candle and oil lamp; the telegraph 
and the telephone supplant the infre- 
quent call and the written communica- 
tion; the electric street railway and the 
transcontinental line replace the’ cum- 
bersome wagon and the stage route. 
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These utilities which now represent 
investments of millions and millions of 
dollars throughout the United States, it 
has been well said, are vital to the 
growth and development of the country 
and the well-being of our cities. The 
public-service corporations controlling 
them have been granted extraordinary 
and far-reaching powers, powers which 
the individual does not possess, powers 
which are intrusted to corporations only 
because of their public character and the 
great functions which they perform in 
the life of the communities. The ac- 
ceptance of these special and important 
powers carriers with it duties and obli- 
gations from which the individual and 
the ordinary corporation are entirely 
free. 

In view of the nature and character 
of these public services, it seems to be 
generally agreed that they should be sub- 
ject to a proper system of public regu- 
lation which will not only protect the 
interests of the public, but provide a 
means whereby initiative and enterprise 
may receive proper reward and encour- 
agement, while securing to the public, 
upon the other hand, proper service at 
reasonable rates. 

The regulation of utilities by state 
commissions has spread over the United 
States very rapidly, and apparently is 
working to the best interests of all con- 
cerned,—the public, the investor, and the 
companies. Provided these commis- 
sions proceed justly and wisely, the pol- 
icy of regulation will become permanent 
and represent a fixed solution of public- 
utility problems. 

Meanwhile the question of public own- 
ership is being widely discussed, its 
advocates ranging from those who seek 
municipal ownership of gas or electric 
plants, street railways, or telephone lines 
to those who are in favor of the govern- 
ment ownership of all utilities merely for 








the purpose of extinguishing private 
ownership. Perhaps the most audacious 
and dramatic presentation of the de- 
mands of the latter occurred last Febru- 
ary in the House of Representatives, 
when Congressman Berger, in view of 
the threatened tie-up of fifty-four east- 
ern railroads by the proposed strike of 
firemen, introduced a resolution propos- 
ing that, in case of a strike and tie-up 
of the railway systems for more than a 
week, the President of the United States 
should be empowered to seize the rail- 
ways with all their terminals, belt lines, 
lands, coal mines, workshops, and other 
properties, on the ground of public 
emergency and the right of eminent 
domain, and to manage and operate 
them through the Postoffice Department 
until Congress should create a depart- 
ment of railways. 

Suggestions and even experiments 
along the lines of public ownership are 
numerous. An annually increasing num- 
ber of social services is undertaken in 
our cities. City owned markets are no 
new thing in this country. The recent 
movement in that regard is rather a re- 
vival than an innovation. The city of 
Two Harbors, Michigan, started a mu- 
nicipal coal yard, selling coal at retail 
considerably below the price charged by 
private dealers. Houston, Texas, has 
furnished municipal entertainments, with 
a special feature made of moving pic- 
tures. Concordia, Kansas, has the dis- 
tinction of having one of, if not the first, 
municipal theater in the United States. 
The generosity of public-spirited in- 
dividuals has given to Northampton, 
Massachusetts, a municipal theater. The 
tendency to seek substitutes for vicious 
amusement are seen in the municipal 
dance halls of Cleveland. 

Turning to the national field, we find 
that it is apparently on the programme 
to develop Alaska by building a govern- 
ment railroad. Government ownership 
of railroads in the territory is an ac- 
cepted necessity by a majority in both 
the Senate and House, but additional 
propositions involving a venture by 
Uncle Sam into the business of mining 
and selling coal, investing in a line of 
steamships, and engaging in transporta- 
tion activities generally in Alaskan rivers 
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and along the Alaskan coast, will meet 
strong and invincible opposition. 

According to press despatches Presi- 
dent Wilson is heartily supporting Secre- 
tary of the Navy, Daniels, in his attitude 
toward the American armor plate mak- 
ing concerns and in favor of a govern- 
ment-owned armor plate making bill. 
It is expected that Secretary Daniels 
will, at the opening of the regular ses- 
sion of Congress, urge that at least the 
preliminary steps be taken looking to 
the establishment of a government-owned 
steel mill, capable of making armor. The 
Secretary is already convinced that the 
savings he has effected, either by for- 
cing down the prices offered in this 
country or by going abroad for material, 
demonstrated that the navy can realize 
tremendous economies by making its 
own armor plate. 

The telegraph and telephone situation 
is becoming interesting. The question 
of government ownership of these lines 
will soon engage the attention of Con- 
gress. This is not a new suggestion. 
Years ago, John Wanamaker, when 
Postmaster General, recommended that 
the government purchase the telegraph 
lines. He has said on this subject: 

“T want to see the two great servants 
of the people—the postoffice and the tele- 
graph—reunited, and the _ telephone 
brought in to enhance the value of the 
combination. 

“The electric current belongs to all 
the people, and is bound to become their 
servant,—not of a one-sixty-fourth part, 
as at present. 

“The first telegraph was operated by 
the Postoffice Department, and it was 
an evil hour for the people when, against 
the protest of the then Postmaster Gen- 
eral, it was surrendered. 

“T have always believed that if the 
government would take over the service 
and hold the rates up to their present 
standard, in three years the profits would 
return to the government the total cost 
of purchase. 

“The rates then could be made simply 
to cover the cost of service, and messages 
would be carried to 30,000 or 40,000 
points where letters are delivered, but 
which no telegraph company is ever 
likely to reach. 
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“I am clearly of the opinion that the 
government owes it to the business in- 
terests and the family life of all the 
states to take possession of the telegraph 
companies by purchase.” 

Mr. Frank H. Hitchcock, when Post- 
master General, recommended directly 
to Congress the government ownership 
of telegraphs, for which recommenda- 
tion he entirely failed to get the support 
of President Taft. Representative 
Lewis, of Maryland, the real author of 
tne parcel post act, is preparing a bill 
providing for the government ownership 
of the telephones. Mr. Lewis has been 
working night and day for nearly a year 
on the measure. 

Public-welfare and efficiency will 
doubtless be the criterions in determining 
the limits of public ownership. The 
views expressed by Mr. Henry Bruere in 
the October number of “Business Amer- 
ica” aptly state the general sentiment on 
the subject. He says: “I am not in favor 
of public ownership as a principle, as I 
am not opposed to private ownership as 
a principle. I am opposed to inefficient 
public ownership and to inefficient pri- 
vate ownership. I am opposed to private 
ownership that obtains excessive returns 
for service rendered, or fails to render 
adequate service. I am opposed to pub- 
lic ownership that fails to meet the best 
standards of private ownership and 
service. Where public owner- 
ship is convincingly advocated, it is be- 
cause private ownership is unsatisfac- 
torily conducted. 


American Judicature Society. 


THE aim of this organization is to 

promote the efficient administration 
of justice. It believes that the essential 
faults of our judicial system have been 
detected, classified, and catalogued, and 
that the material for scientific construc- 
tion is at hand. This society sould 
bring together the progressive and pub- 
lic-spirited members of the legal pro- 
fession, that they may project reforms 
which will strike at the root of the evils 
all condemn. 

The definite purposes of the society 
were set forth recently by its secretary, 
Herbert Harley, in the Boston Tran- 
script, where he said: 
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At the outset the American Judicature 
Society limits its efforts to a few definite 
matters. It aims, first, to draft a model 
judiciary act, which, upon adoption by 
any state, will result in a reorganization 
of the judicial system of that state upon 
an efficiency basis. This work is more 
one of political economy than of law. 
It will then submit an act containing the 
statutory features of judicial procedure 
according to the modern view that such 
an act should be brief and general in its 
scope. This procedural act will be sup- 
plemented with a model code of court 
rules. 

A new idea is coming to the front in 
this wide movement. It is aimed at the 
betterment of the bar. In all other Eng- 
lish-speaking countries the bar possesses 
solidarity. It is given responsibilities 
lying within its scope, and can be held 
accountable. In other words, it is genu- 
inely organized. The American Judica- 
ture Society proposes, after thorough re- 
search, to formulate and submit a model 
act to organize the bar of a state. 

Just one more specific thing is pro- 
posed. It is aimed at simplifying the 
reporting of decisions. With forty-eight 
state supreme courts and numerous in- 
termediate appellate courts pouring forth 
reported decisions, we have a rich har- 
vest for the publishers, but chaos for the 
lawyer and his client. The work of the 
lawyer and of the judge is fearfully in- 
creased by this torrent of decisions, and 
the law becomes continually more tritu- 
rated and uncertain. So, the American 
Judicature hopes by taking counsel to 
find some way of keeping the uninterest- 
ing and valueless decisions from general 
circulation. 


It is believed that two years will not 
be too long a time for the society’s draft- 
ing bureau to evolve these model acts. 

It seems fortunate indeed that the nu- 
cleus for this organization embraces men 
capable of directing these great affairs. 
The board of directors of the Judicature 
Society, the office of which is in Chicago, 
embraces Dr. John H. Wigmore, who 
was among the first to decry the “sport- 
ing theory of justice,” to quote his 
phrase, some years ago, and who is dean 
of Northwestern University School of 
Law; John B. Winslow, chief justice of 








the supreme court of Wisconsin, and last 
year’s president of the American Insti- 
tute of Criminal Law and Criminology ; 
Frederic W. Lehmann of St. Louis, 
former president of the American Bar 
Association and some time Solicitor Gen- 
eral of the United States; Roscoe Pound, 
Carter Professor of General Jurispru- 
dence of Harvard Law School, author 
of the leading works on sociological ju- 
risprudence in the English language; 
Harry Olson, chief justice of the Chi- 
cago municipal court; James Parker 
Hall, dean of Chicago University Law 
School ; Woodbridge N. Ferris, governor 
of Michigan; Nathan William MacChes- 
ney, second president of the American 
Institute, and Albert M. Kales and 
Frederic Bruce Johnstone, prominent at 
the Chicago bar. 


Campaign Against Judicial 
Recall. 


RESIDENT William H. Taft, of the 

Americaan Bar Association, an- 
nounced recently the reappointment of 
Rome G. Brown, of Minneapolis, as 
chairman of the association’s committee 
to oppose the judicial recall. President 
Taft states that this appointment has 
been made to insure the continued and 
increased efficiency of the most important 
committee of the association and in 
recognition of the work organized and 
carried out last year by Mr. Brown as 
its chairman. 

The committee consists of over fifty 
members, representing every state and 
possession of the United States; and its 
work is to oppose recall measures as ap- 
plied to judges and judicial decisions. 
Under the organization perfected last 
year, the work of the committee extend- 
ed to all parts of the country, where a 
general propaganda of education was 
carried on by supplying libraries, stu- 
dents, lawyers, and laymen with argu- 
ments against the judicial recall, and by 
furnishing speakers on various oc- 
casions; and also in engaging in active 
contests in legislatures where judicial re- 
call measures were proposed for adop- 
tion. Over 350,000 pamphlets were dis- 
tributed. 
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The report of last year’s work, which 
was made by Mr. Brown at the recent 
Montreal meeting of the association, was 
received with marked approval, and it 
was voted to continue, through this com- 
mittee, the active opposition of the asso- 
ciation to the judicial recall. 


Convention of Official 
Examiners. 


THE first convention of the Associated 
Official Examiners of Title in the 
state of New York was held in Roches- 
ter on September 17th and 18th. The 
meeting owes its importance to the fact 
that it was the first opportunity that has 
been open to practising examiners of 
title under the land title registration act 
(the Torrens’ system) from all parts of 
the state to meet together and discuss 
the system and points met with by the 
members severally in their practice. 

More than half of the active members 
were present, and before adjournment a 
feeling seemed unanimous that much had 
been accomplished towards developing a 
true idea of the present situation in the 
state. The conclusion emphasized was 
that the acquaintance of the public with 
the operation and advantages of the sys- 
tem must proceed gradually through the 
present use primarily by two classes of 
landowners: First, those having titles 
which are good at law but defective of 
record; and, secondly, the proprietors of 
tracts for subdivision. 

One of the striking papers read was 
that of Mr. Charles E. McCarthy, of 
Troy, on “The Evolutionary Principle of 
the Torrens’ System,” which traced the 
natural shaping of the system by the 
conditions incident to the present com- 
mercial use of land in the United States. 

Before adjournment, the following 
officers were elected to serve until the 
next annual convention: President, Dorr 
Viele of Buffalo; vice-president, Bern- 
hard Bloch of New York; secretary and 
treasurer, Joseph C. Baecher of Buffalo; 
and to the board of directors, in addition 
to the above, Charles E. McCarthy of 
Troy, and Matthew J. Wheelehan of 
New York. 


Readers’ Comments 


Municipal Ownership in Los Angeles. 


Editor Case AND COMMENT: 

The Municipal News, owned and con- 
ducted by this city, passed out of existence 
April 7th last. The voters refused at a 
charter election to supply additional funds 
for the continuance of the paper. The plant 
has been disposed of and the history of the 
municipal newspaper movement in this city 
closed. The Municipal Cement Mill, lo- 
cated at Monolith, California, is for sale 
and will be disposed of in a few weeks to 
the county board of supervisors. The ce- 
ment plant was organized and operated by 
the city to assist it in supplying cement for 
the Los Angeles aqueduct. The aqueduct 
is completed, so far as cement work is re- 
quired, and the council voted several 
months ago to dispose of the plant. Our 
water department is owned by the city, 
and has been operated successfully for 
many years. Its history, however, is an 
old story, and I do not believe you would 
be interested in it. 

C. E. Swnivety, 


Mayor’s Clerk. 
Los Angeles, Cal. 


In Winnipeg. 


Editor Cas—E anD CoMMENT: 

The city of Winnipeg is a firm believer 
in municipal ownership of all public utili- 
ties. The city owns and operates its hydro- 
electric power works, waterworks plant, 
street lighting system, stone quarry, fire 
alarm system, police signal system, fire 
service waterworks, asphalt plant, and 
gravel pit. Winnipeg enjoys the distinc- 
tion of being the first city in America to 
acquire a municipal asphalt plant. 

The first quarry was opened in 1897, 
and made a separate department in 1901. 
New quarry opened at Stony Mountain 
in 1906 comprises 80 acres. 

The city gravel pit was started in 1882 
and was placed in the quarries department 
in 1912. Lot contains 40 acres. 

The pavements, sewers, and general im- 
provements constructed in the city, includ- 
ing waterworks extensions, are done very 
largely by day labor at a considerable re- 
duction in cost to what it was under the 
contract svstem. 

The city has installed a high pressure 
water system for additional fire protection 
in the central business parts of the city. 
The cost of the system is assessed upon 
the properties within the benefited area, 
but the city at large pays the cost of main- 
tenance and operation. 


The city has the authority to issue de- 
bentures to the amount of $600,000 for the 
purpose of constructing gas works. 

Realizing the great advantages afforded 
to manufacturers, power users, and the 
householders generally, by having available 
an abundant supply of electric energy for 
power and lighting purposes, the city of 
Winnipeg in 1905 reached a decision to un- 
dertake an hydro-electric development as a 
municipal enterprise. After a careful ex- 
amination of the hydraulic resources of the 
Winnipeg river, the engineers of the city 
reported in favor of the site at Point du 
Bois, the estimated cost of the development 
being $3,250,000, and in June, 1906, the rate 
payers expressed themselves in favor of the 
city expending this amount of money on 
municipal hydro-electric works. The de- 
signs for the works were commenced in 
the fall of 1906 and tenders received and 
contracts let for the general works in Janu- 
ary, 1909, and for machinery for equip- 
ment of the generating station in Septem- 
ber, 1909. 


The construction and equipment of the 


system, including the transmission line, 
terminal station, and a portion of the dis- 
tribution lines in the city, was completed 
on October 16, 1911. Upon completion of 
a thirty days’ test the plant was turned 
over to the city for operation, and it speaks 
volumes for the excellence of design, con- 
struction, and equipment of the works when 
the fact is known that, from the time the 
electric power was first turned on, the plant 
has given service without interruption of 
any kind. 
Cuas. F. Rovanp. 

Winnipeg, Manitoba. 


The Rest of the Story. 


Editor CasE AND COMMENT: 

In your issue of October, 1913, vol. 20, 
No. 5, in the collection of “humorous” 
anecdotes, there is one concerning the late 
“Phil Deitsch.” Your anecdote of him is 
incomplete. Let me finish it for your read- 
ers who may then be the better able to 
judge whether he should be pilloried as a 
guy to be laughed at, or was in fact—what 
your correspondent ironically called him,— 
an “astute copper.” 

The article refers to his questioning of a 
schoolboy, who declared that he “went 
home from school” and “played solitaire,” 
and thus concludes: 

“Played solitary, eh,” commented Deitsch. 
Then he asked the boy a lot of irrelevant 
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questions, and suddenly pounced upon him 
with: “Now, Johnnie, who vas it you played 
solitary with? Quick now.” 

Your anecdote stops short at this point, 
but the conclusion should be: 

Thus urged—his mind having been 
drawn away from his previous statement 
by the “irrelevant questions,”—Johnnie 
promptly answered: 
Schneider—O, I forgot—I mean—” and in 
his confusion began to cry, finally confess- 
ing that the story of “solitaire” had been 
arranged between himself and the guilty 
parties whose names he disclosed, in order 
to turn away suspicion. 

Allow me to add that Philip Deitsch was 
a very upright and intelligent man, a brave 
soldier for the Union throughout the Civil 
War; and by common consent regarded as 
the best chief of police Cincinnati ever had, 
and perhaps the best in the United States. 

Lewis M. Hosea, 
Late Judge Superior Court. 
Cincinnati, Ohio. 


North Dakota Bar Association. 


Editor CasE AND COMMENT: 

The annual meeting of the Bar Associa- 
tion of North Dakota was held at Mandan 
on September 9 and 10, presided over by 
the President, A. G. Divit of Wahpeton, 
who delivered the President’s Address ac- 
cording to custom, reviewing all of the im- 
portant laws enacted by the last Legisla- 
ture. As Mr. Divit says, “this legislation 
covers a wide field, and deals with a multi- 
tude of subjects, from transplanting beaver 
from their native streams to ‘the lakes and 
rivulets of the Turtle mountains, to the 
regulation of stock investments by a blue 
sky law. It extends from re-imbursement 
of farmers who lost horses by glanders to 
the physical examination of candidates for 
matrimony. It serenely passes from the 
establishment of state terminal elevators to 
the sterilization of the criminal and in- 
sane.” 

The Bar Association prepared and sub- 
mitted to the Legislature a new Practice 
Act, which was adopted and became a law 
practically as submitted. Other new laws 
briefly touched upon by Mr. Divit were: 

Terminal Elevators, by which the state, 
introduces the unique experiment of em- 
barking into business in a foreign state to 
assist its dominant industry in finding a fair 
market for its product, and providing for a 
levy of 1-8 of 1 mill for three years, to be 
used for the acquirement of such property. 

The blue sky law aimed at wild-cat stock 
speculations puts the vendor of the pro- 
posed stock under the surveillance of the 
State Examiners department. 

A law was enacted to give the Governor 
of the state power to remove certain offi- 
cers who fail or neglect to do their duty, 
providing for appeal to the Court. 


“T play with Tom, 
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A law providing that absent voters may 
on compliance with certain regulations 
vote notwithstanding their absence was 
also enacted. In order to more effectually 
control the social evil gambling and dis- 
orderly houses are placed on the same foot- 
ing as statutory nuisances declared by the 
prohibition law and brought under the 
same kind of equitable jurisdiction. 

A law regulating marriage, providing for 
a physical examination, and denying the 
right to marry to the insane, imbecile, 
feeble minded, consumptive or those affect- 
ed with other transmittable ailments was 
enacted. As applying to women the statute 
affects only those under forty-five, thus 
recognizing the physiological fact, always 
refused recognition by the common law, of 
the termination of the possibility of issue 
by age limit of the female. 


Hon. W. G. Owens, of Williston, a mem- 
ber of the Legislature, and the author of 
the Inheritance Tax Law, read a very care- 
fully prepared paper dealing with the his- 
tory of such laws generally and the new 
law in particular. 

Hon. S. L. Nuchols of Mandan read a 
paper on “Law, the Voice of the People.” 

The Committee on Legal Education made 
a report dealing with present conditions, 
and recommending that steps be taken as 
soon as may be to raise the requirements 
as to preliminary education of candidates 
for admission to the bar, and that the num- 
ber of subjects upon which candidates for 
the bar shall be examined, now fixed at 
twenty-seven, should be materially reduced 
to the end that thoroughness of preparation 
may be secured. This committee was in- 
structed to further consider the matter and 
work out the details of its recommenda- 
tions and submit its report at the next 
meeting. 

The Annual Address was delivered by 
Judge Willard of the Federal Bench, of St. 
Paul, who dealt with the differences in the 
procedure and practice of law and the pun- 
ishment of criminals under the Spanish law 
as administered in the Philippines and 
Cuba, and the American law. Judge Wil- 
lard was for eight years on the Supreme 
Bench of the Philippine Islands and his ad- 
dress was most interesting and instructive. 

The annual banquet tendered by the 
Mandan Bar was held in the evening at the 
rooms of the Commercial Club. 

The next annual meeting will be held at 
Grand Forks. 


Officers elected for the ensuing year 
were as follows: Hon. John Knauf, James- 
town, N. D., President; Hon. B. W. Shaw, 
Mandan, N. D., Vice-President; Oscar J. 
Seiler, Jamestown, N. D., Secretary and 
Treasurer. 

Oscar J. SEILER. 


Jamestown, N. D. 
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Courts cannot make the law or reform the law or change the law. 
Dunn. 


They can only interpret and 


declare the law and apply it to the case.—Hon. Frank K. 


Bills and notes — compensation for di- 
vorce — validity. That a note payable to 
attorneys of the maker’s wife in consid- 
eration of her procuring a divorce from 
the maker within a certain time is void 
as against public policy, is held in Pierce 
v. Cobb, 161 N. C. 300, 77 S. E. 350, 
which is accompanied in 44 L.R.A.(N.S.) 
379, by a note on the validity of a con- 


tract upon condition, or in consideration, 
of procuring divorce. 


Bills and notes — unpaid interest — 
effect. Although a negotiable promissory 
note is not dishonored by reason of a 
failure to pay interest prior to maturity 
of the principal, in the absence of a stip- 
ulation in the note to that effect; yet the 
fact that interest is due and unpaid is 
held in the Oklahoma case of McPher- 
rin v. Tittle, 129 Pac. 721 to be a ma- 
terial circumstance bearing on the ques- 
tion of whether the purchaser acquired 
the note in good faith and without notice 
of prior equities or infirmities in the title. 

The decisions as to what circumstances 
are sufficient to put a purchaser of nego- 
tiable paper on inquiry are gathered in 
the note appended to the foregoing case 
in 44 L.R.A.(N.S.) 395. 


Carrier — excessive fare — mistake in 
ticket — penalty. A carrier is held in the 
Arkansas case of Chicago, R. I. & P. R. 
Co. v. McDermott, 152 S. W. 983, anno- 
tated in 44 L.R.A.(N.S.) 281, not liable 
for the statutory penalty provided for 


charging excessive fare, if after, through 
honest mistake, giving the passenger a 
ticket for a station short of the one called 
and paid for, it refuses to honor the ticket 
past the point to which it reads, but com- 
pels payment of additional fare from that 
point to destination. 


Clerk — naturalization fees — duty to 
account. A state statute placing clerks of 
state courts upon a salary and requiring 
them to turn over to the county all fees 
received ‘by them is held in the Oregon 
case of Fields v. Multnomah County, 
128 Pac. 1045, 44 L.R.A.(N.S.) 322, 
not to apply to fees allowed them by the 
Federal statute for services in the nat- 
uralization of aliens. 


Constitutional law — forbidding use of 
basement rooms. A statute forbidding the 
employment of persons to operate emery 
or buffing wheels or belts in basements 
wholly or partly beneath the surface of 
the ground is held in People v. Schenck, 
257 Ill. 384, 100 N. E. 994, to be uncon- 
stitutional class legislation, since such 
rooms may be as healthfully lighted and 
ventilated as those above the surface, and 
can be used for the prohibitive purpose 
as healthfully as can be the latter. 

The few cases which have' discussed 
the constitutionality of laws prohibiting 
the carrying on of employments or occu- 
pations upon certain premises are gath- 
ered in the note accompanying the fore- 
going decision in 44 L.R.A.(N.S.) 46. 
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Constitutional law — tracks in street — 
repeal of grant. Rights acquired by a rail- 
way company under a valid municipal 
ordinance conferring trackage rights in 
the city streets, though subject to the 
power of the municipality to pass rea- 
sonable police regulations, are held in 
Grand Trunk W. R. Co. v. South Bend, 
227 U. S. 544, 57 L. ed. —, 33 Sup. Ct. 
Rep. 303, 44 L.R.A.(N.S.) 405, to be 
protected by the contract clause of the 
Federal Constitution from destruction by 
a subsequent repeal. 


It is further held in this case that the 
obligations of a contract created by a 
valid municipal ordinance granting to a 
railway company the right to lay double 
tracks in one of the city streets are un- 
constitutionally impaired by the subse- 
quent repeal of so much of the ordinance 
as relates to that part of the street upon 
which a single track only has actually 
been built, where the franchise granted 
by such ordinance was single and specific, 
and was accepted by the company in its 
entirety, and the company, in reliance 
thereon, acquired land from the abutting 
owners with a view to laying a double 
track as the increase in business de- 
manded, and has actually built the double 
track for a part of the distance. The 
decision of the United States Supreme 
Court in the above reported case reverses, 
upon a constitutional question, the de- 
cision of the Indiana supreme court re- 
ported in 36 L.R.A.(N.S.) 850. Other 
cases involving the power of a municipal- 
ity to prevent the laying of an additional 
track under a franchise originally grant- 
ing the right to lay double tracks are re- 
ferred to in the note appended to the 
latter report. 


Corporation — contract to repurchase 
stock — validity. An agreement by a cor- 
poration, as part of a contract of sub- 
scription to its stock, to repurchase the 
stock with interest or a bonus within a 
certain time under specified conditions, 
if it can be done without injury to cred- 
itors, is held in Schulte v. Boulevard 
Gardens Land Co. 164 Cal. 464, 129 Pac. 
582, not precluded by a statute prohibit- 
ing directors from dividing, withdraw- 
ing, or paying to the stockholders any 
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part of the capital stock, or from reduc- 
ing the capital stock. 

The recent decisions concerning the 
right of a corporation to purchase its 
own shares of stock are gathered in the 
note accompanying the foregoing case in 
44 L.R.A.(N.S.) 156, the earlier adjudi- 
cations having been collected in notes in 
61 L.R.A. 621, 25 L.R.A.(N.S.) 50, and 
30 L.R.A.(N.S.) 694. 


Dedication — plat — purchase without 
notice — effect. That the right to open 
streets shown upon a plat exhibited to 
purchasers of lots, but not referred to 
in the deed, does not exist against one 
who purchases the platted property be- 
fore the streets were marked on the 
ground, without notice of the plat, actual 
or constructive, is held in Green v. Mil- 
ler, 161 N. C. 24, 76 S. E. 505, annotated 
in 44 L.R.A.(N.S.) 231. 


Divorce — suit to vacate — perjury — 
laches. In an action to vacate a decree 
of divorce on the ground that it was ob- 
tained by fraud and perjury of the pre- 
vailing party, brought after the death of 
the party guilty of the fraud, it is held in 
McElrath v. Littell, 120 Minn. 380, 139 
N. W. 708, 44 L.R.A.(N.S.) 505, that 
the state is no longer a party interested, 
and the action becomes one involving 
mere property rights, governed by the 
ordinary equitable principles. This case 
further holds that where the fraud and 
perjury charged against the prevailing 
party do not involve the jurisdiction of 
the court, nor any fraud or deception by 
which the opposing party was misled or 
prevented from making a defense, but 
relate solely to perjury and concealment 
in establishing the cause of action al- 
leged, it does not amount to a “fraudu- 
lent act, practice, or representation of the 
prevailing party,” within the purview of 
§ 4277, Rev. Laws 1905. 

In this case the defendant upon whom 
the summons and complaint were person- 
ally served delayed for fourteen years 
after such service, and more than nine 
years after knowledge that a decree had 
been entered, to apply to the court to 
have it vacated, but waited till after the 
death of the plaintiff therein. It was 
held, that her long delay was not excused, 
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either by her ill health or the alleged ig- 
norance of the fraud and perjury prac- 
tised by the prevailing party. 


Easement — prescriptive right — incep- 
tion in license. It is the well-settled rule 
that use by express or implied permission 
or license, no matter how long continued, 
cannot ripen into an easement by pre- 
scription, since one of the elements 
essential to the acquisition of such an 
easement, namely user as of right as 
distinguished from permissive user, is 
lacking. 

Sut it has been repeatedly held that 
a user, having its origin in license or 
permission, may afterward become ad- 
verse under a claim of right, which will 
ripen into an easement by prescription by 
continuance of such adverse use for the 
statutory period. The real point of dis- 
tinction is between a tolerated or per- 
missive user, and one which is adverse 
or as of right. 

The Utah case of Holm v. Davis, 125 
Pac. 403, holds that the fact that a canal 
to convey water to a mill and to irrigate 
land was constructed under a parol li- 
cense does not prevent its use for the 
prescriptive period from ripening into 
an easement, if it was used and main- 
tained under claim of right in the same 
manner as though it was constructed 
over land belonging to the owner of the 
ditch. 

The numerous cases on acquisition of 
easement by prescription where original 
use was under license are gathered in 
the note appended to the foregoing de- 
cision in 44 L.R.A.(N.S.) 89. 


Evidence — declarations — deceased 
person. The scope and effect of a stat- 
ute making competent the entries, mem- 
oranda, and declarations of a deceased 
person was considered in Walter v. 
Sperry, 86 Conn. 474, 85 Atl. 739, anno- 
tated in 44 L.R.A.(N.S.) 28, holding that 
memoranda by a property owner since 
deceased, to the effect that a bill of lum- 
ber delivered on his premises was on ac- 
count of his tenant, are admissible in an 
action against his administrator to hold 
the estate liable therefor, no matter how 
often repeated, and even though they 
were made after the action was begun, 
under a statute providing that in actions 
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against representatives of deceased per- 
sons relevant entries, memoranda, and 
declarations of deceased may be received 
in evidence. 

This case is also authority for the 
proposition that a memorandum of a per- 
son since deceased need not contain facts 
to which he, if living, could testify, to 
be admissible in evidence in a proceed- 
ing against his administrator, under a 
statute providing that in actions against 
representatives of deceased persons rele- 
vant entries, memoranda, and declara- 
tions of decedent may be received in evi- 
dence. 


Evidence — testifying under compulsion 
of husband — confidential communications. 
There is but little authority upon the ad- 
missibility of communications between 
husband and wife, otherwise privileged, 
to explain the reason for testifying in 
a certain way. It is held in the Texas 
case of Spearman v. State, 152 S. W. 
915, annotated in 44 L.R.A.(N.S.) 243, 
that where a man on trial for perjury in 
securing a divorce from his wife intro- 
duces depositions of his wife used in 
the divorce suit, corroborative of the evi- 
dence given by him therein, the state 
may, On cross-examination, ask her why 
she testified as she did, and her answer 
that she did so under his direction does 
not violate the rule against the admissi- 
bility of confidential communications. 


Fraud — sale — insolvency — pre- 


sumptions. That an insolvent buyer who 
knows at the time of his purchase that 
his financial condition is such that it is 
and will be impossible for him to pay is 
conclusively presumed to have bought 
the goods with an intention not to pay 
for them is laid down in Gillespie v. 
Piles, 102 C. C. A. 120, 178 Fed. 886, 
which further holds that a presumption 
to that effect arises from the fact that 
such a purchaser’s affairs were in such a 
condition at the time of the purchase of 
the property that he could have had no 
reasonable expectation of paying for 
them. But insolvency is insufficient to 
establish such an intent. 

The purchase by an insolvent, with the 
intention of not paying for goods, is gen- 
erally held to be a fraud, and the vendor 











may recover the goods by replevin or tro- 
ver, where the rights of other and inno- 
cent purchasers for value are not affect- 
ed. Some cases work this out on the 
theory that the fraudulent purchaser pre- 
tends to be a purchaser when in fact he 
is not. Other cases take the ground that 
the concealment of the intention is equiv- 
alent to a false representation of an ex- 
isting fact. 

In many cases as in Gillespie v. Piles, 
the fact that the purchaser had no reason- 
able expectation of paying for the goods 
is held equivalent to having an intention 
not to pay. But the weight of authority 
is to the effect that insolvency on the part 
of the purchaser is insufficient of itself 
to entitle the vendor to a rescission. 

The numerous cases dealing with the 
title secured by one purchasing goods 
with knowledge that he cannot pay for 
them are collated in the note appended 


to the foregoing decision in 44 L.R.A. 
(N.S.) 1. 


Highway — change of grade — duty to 
minimize injury. That an abutting prop- 
erty owner must exercise such care to 
prevent injury to his property from the 
cutting down of the grade of the adjoin- 
ing highway as may reasonably be ex- 
pected of a person of ordinary prudence 
under like circumstances, is held in Lex- 
ington v. Chenault, 151 Ky. 774, 152 S. 
W. 939, annotated in 44 L.R.A.(N.S.) 
301. 


Homicide — presumptions — burden of 
proof — insanity. Presumption and bur- 
den of proof as to sanity in criminal 
cases was considered in Adair v. State, 
6 Okla. Crim. Rep. 284, 118 Pac. 416, 
annotated with recent cases in 44 L.R.A. 
(N.S.) 119, which holds that sanity be- 
ing the normal and usual condition of 
mankind, the law presumes that every 
person is sane; hence the state in a crim- 
inal prosecution may rely upon such pre- 
sumption without proof relative thereto. 
But when the defendant in a homicide 
case produces sufficient evidence to raise 
a reasonable doubt of his sanity, the law 
then imposes on the state the burden of 
establishing the sanity of the defendant, 
the same as any other material fact neces- 
sary to warrant a conviction ; and if, upon 
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consideration of all the evidence in the 
case, the jury have a reasonable doubt 
that the defendant at the time of the 
commission of the act charged was men- 
tally competent to distinguish between 
right and wrong, or to understand the 
nature of the act he was committing, he 
must be acquitted. 

The earlier decisions are gathered in 
— in 36 L.R.A. 721, and 39 L.R.A. 


Injunction — advertisement — depre- 
ciation of property. The right to enjoin 
the advertisement of real estate for sale 
to persons or for purposes regarded as 
undesirable, was considered apparently 
for the first time in Holbrook v. Mor- 
rison, 214 Mass. 209, 100 N. E. 1111, 
44 L.R.A.(N.S.) 228, which holds that 
an injunction will not lie to prevent an 
owner of a city residence from advertis- 
ing it for sale to negroes, if there is a 
bona fide intent to effect a sale, although 
he has the further motive of depreciating 
the value of other property in the neigh- 
borhood, and injuring the business of 
dealers in real estate there. 


Insane — invalid commitment — right to 
discharge. The right of one restrained 
as an insane person to be discharged upon 
the ground of the irregularity or inva- 
lidity of the commitment was considered 
in the Oklahoma case of Ex parte Dag- 
ley, 128 Pac. 699, annotated in 44 L.R.A. 
(N.S.) 389, which holds that an insane 
person whose release from the asylum 
is sought solely on the ground that the 
statute under which it was held was 
void, is not entitled as a matter of right 
to be discharged upon that ground alone. 


Insurance — automobile — collision — 
upset. A modern branch of insurance, 
which bids fair to contribute largely to 
the bulk of the insurance law, is found 
in policies, which have become common, 
covering automobiles, and those indemni- 
fying against liability for injuries there- 
by. 

In the New Jersey case of Harris v. 
American Casualty Co. 85 Atl. 194, an- 
notated in 44 L.R.A.(N.S.) 70, it is held 
that a provision in an insurance policy 
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that damages to an automobile resulting 
from collision due wholly or in part to 
upsets shall be excluded does not oper- 
ate to defeat recovery where an automo- 
bile ran off a highway bridge, was pre- 
cipitated into the water below, and landed 
at the bottom of the stream upside down, 
the collision not being due to the upset; 
the upset being rather the result of the 
collision. When the car ran off the 
bridge, dynamic force and gravitation 
determined the position in which it would 
strike first the water and then the bed of 
the stream; its final position being mere- 
ly incidental to collision with the water 
and the land. 


Insurance — working of mechanics — 
effect. The making of repairs necessary 
for the proper care and preservation of 
the property is held in Lebanon County 
v. Franklin F. Ins. Co. 237 Pa. 360, 85 
Atl. 419, annotated in 44 L.R.A.(N.S.) 
148, not within the operation of a pro- 
vision in an insurance policy making the 
working of mechanics in altering or re- 
pairing the premises avoid the policy. 


Intoxicating liquor — sale for shipment 
to other states — liability to punishment 


there. One who delivers intoxicating li- 
quor to a carrier at the place of his resi- 
dence, in one state, to be transported to 
a customer in another state, is held in 
Fisher v. Com. 147 Ky. 821, 145 S. W. 
737, not liable to conviction of an unlaw- 
ful sale in the latter, unless it is shown 
that he agreed to deliver the liquor at the 
purchaser’s residence, or that the car- 
rier was his agent, since the carrier is 
presumed to be the purchaser’s agent, so 
that the delivery and sale was completed 
at the residence of the seller, and not of 
the purchaser. 

The subject of place of sale of intoxi- 
cating liquor is discussed in the note ap- 
pended to this decision in 44 L.R.A. 
(N.S.) 435. 


Judgment — second in case — effect on 
prior one. A judgment formally entered 
on a verdict is held in Wagner v. North- 
ern L. Ins. Co. 70 Wash. 210, 126 Pac. 
434, not affected by the subsequent grant- 
ing of a motion for judgment non ob 
stante veredicto and the dismissal of the 
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action, if no express attempt is made to 
vacate the existing judgment. 

The effect of the entry of a second 
judgment without vacation or reversal 
of the first is treated in the note append- 
ed to the foregoing decision in 44 L.R.A. 
(N.S.) 338. 


Justice of the peace — invalid arrest — 
exceeding jurisdiction — liability. A justice 
of the peace is held in the Alabama case 
of Broom v. Douglas, 57 So. 860, not 
personally liable for issuing in good faith 
a warrant which results in arrest, upon 
an affidavit which charges merely a 
threatened civil trespass, for which a 
warrant of arrest will not lie, if he has 
general jurisdiction of the subject-mat- 
ter, and the affidavit was clearly an at- 
tempt to charge a threatened criminal 
trespass, so that his judgment as to its 
sufficiency was invoked. 

This case further holds that a judge 
of limited jurisdiction is not personally 
liable for issuing a warrant of arrest 
which he had no authority to do, in a 
case of which he had jurisdiction of the 
subject-matter, if someone apparently 
qualified to do so appeared before him 
and made the requisite complaint, stat- 
ing some facts which enter into and may 
under some conditions, or in co-opera- 
tion with unstated facts, constitute a 
criminal offense, or stating some fact or 
facts which bear general similitude to a 
fact or facts designated by law as con- 
stituting an offense. 

The annotation appended to this de- 
cision in 44 L.R.A.(N.S.) 164, on the 
liability of a judicial officer to a civil 
action for acts of a judicial nature, is 
supplemental to earlier notes in 14 L.R.A, 
138, and 27 L.R.A. 92. 

It is generally agreed that a judge of 
a court of general jurisdiction is not 
civilly liable for his judicial acts, where 
he had jurisdiction of the subject-matter 
and of the person, whether such acts be 
erroneous or corrupt, even if he “ex- 
ceeded his jurisdiction;” also that a 
judge of an inferior court has like free- 
dom where he commits an . onest error 
while acting within his jurisdiction. 
There seems also to be general agree- 
ment that a judge of a superior court 
who acted knowingly without any juris- 
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diction at all would be civilly liable there- 
for, as a judge of an inferior court un- 
doubtedly would be. 

Beyond this, the formulation of gen- 
eral rules is difficult. The modern cases 
are breaking down the distinction be- 
tween the liability of judges of superior 
and inferior courts. The weight of mod- 
ern opinion would indicate that a judge 
of an inferior court is not liable even for 
corrupt acts done within his jurisdiction. 
Probably most courts would continue to 
hold that such a judge is liable for act- 
ing without any jurisdiction at all though 
honestly. There seems to be a ten- 
dency in the modern cases to hold that 
an inferior judge who merely exceeds 
his jurisdiction is not liable if he acted 
honestly; perhaps in some jurisdictions 
the same might be held even if the act 
was corrupt. 


Malicious prosecution — procuring search 
warrant. That procuring the issuance of 
a search warrant against a person mali- 
ciously and without probable cause will 
support an action for damages for ma- 
licious prosecution, is held in the Ar- 
kansas case of Hardin v. Hight, 153 S. 
W. 99, 44 L.R.A.(N.S.) 368. 


Militia — compensation — injury. A 
novel question was presented in the West 
Virginia case of Woodall v. Darst, 77 
S. E. 264, 44 L.R.A.(N.S.) 83, which 
holds that the legislature has power to 
provide for compensation to members of 
the National Guard who may be injured 
while performing any duty lawfully or- 
dered by their superior officer; and such 
a provision creates a moral obligation on 
the state to a soldier who enlists, and is 
afterwards injured while performing a 
lawfully ordered duty, and who is not 
at fault. 


Monopoly — conspiracy to corner mar- 
ket — interstate commerce. A conspiracy 
to run a corner in the available supply of 
a staple commodity, such as cotton, nor- 
mally a subject of interstate trade and 
commerce, to be accomplished by pur- 
chases for future delivery, coupled with 
a withholding from sale for a limited 
time, thereby enhancing artificially its 
price to all buyers throughout the coun- 
try is held in United States v. Patten, 
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226 U. S. 525, 57 L. ed. —, 33 Sup. 
Ct. Rep. 141, 44 L.R.A.(N.S.) 325, to 
be within the terms of the anti-trust act 
of July 2, 1890, § 1, which makes it a 
criminal offense to engage in a conspiracy 
in restraint of interstate commerce, since 
by its necessary operation it will directly 
and materially impede and burden such 
commerce. 

This case further holds: 

That involuntary restraints upon in- 
terstate commerce, the result of a 
conspiracy between persons not them- 
selves engaged in such commerce, to 
compel action by others, or to create 
artificial conditions which necessarily 
impede or burden the due course of 
such commerce, or restrict the common 
liberty to engage therein, are compre- 
hended by the provisions of the anti- 
trust act of July 2, 1890, § 1, which make 
it a criminal offense to engage in a con- 
spiracy in restraint of interstate com- 
merce, as well as voluntary restraints 
produced by an agreement between per- 
sons so engaged to suppress competition 
among themselves. 

That a conspiracy to corner the market 
in a commodity, though it may tend to 
stimulate competition for a time, is with- 
in the provisions of the anti-trust act of 
July 2, 1890, making it a criminal offense 
to engage in a conspiracy in restraint of 
interstate commerce, if it also operates 
to thwart the usual operation of the laws 
of supply and demand, to withdraw the 
commodity from the normal current of 
trade, to enhance the price artificially, 
to hamper users and consumers in satis- 
fying their needs, and to produce prac- 
tically the same evils as does the sup- 
pression of competition. 

While there are decisions condemning 
corners upon grounds of public policy, 
but one decision has been found in ad- 
dition to United States v. Patten, deal- 
ing with the question whether a corner 
is a violation of the monopoly or anti- 
trust acts. That case, C. H. Albers Com- 
mission Co. v. Spencer, 205 Mo. 105, 
103 S. W. 523, 11 L.R.A.(N.S.) 1003, 
holds that an agreement between two 
dealers to buy for joint account wheat 
for delivery during a certain month, in 
quantities so large as to enable them to 
control the price of wheat during that 
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month, is not within the prohibition of a 
statute making unlawful trusts, agree- 
ments, or combinations to fix prices. 


Municipal corporation — injury by fire 
department — liability. Where the em- 
ployees of a fire department of a city 
needlessly hitch to an engine a pair of 
untrained horses and attempt to drive 
through the streets of the city, and, 
through some cause or other, these horses 
go upon a sidewalk with the engine and 
injure a pedestrian, who has an undoubt- 
ed right to be upon the sidewalk, the 
injured person is held in the Louisiana 
case of Martin v. Fire Comrs. 61 So. 
197, annotated in 44 L.R.A.(N.S.) 68, 
to have a cause of action for his injuries. 

The rule that a municipal corporation 
is not liable for nonfeasance or malfea- 
sance in the performance of its govern- 
mental functions, has been applied to re- 
lieve it from liability for the acts or 
negligence of members of its fire depart- 
ment, upon the ground that such depart- 
ment is not maintained for the benefit of 
the corporation as such, and that its mem- 
bers, although appointed, employed, and 
paid by the corporation, are not its agents 
and servants, but rather officers of the 
city acting in a governmental capacity, 
for whose negligence no action can be 
maintained against the city in the absence 
of statute,—is supported by the recent 
cases on the subject which follow the 
earlier adjudications which may be found 
in 15 L.R.A. 781, and 4 L.R.A.(N.S.) 
629. 


Negligence — unsafe premises — liability 
of shopkeeper. The mere fact that a cus- 
tomer in a meat market slipped on a 
piece of meat in the sawdust on the floor 
is held in Norton v. Hudner, 213 Mass. 
257, 100 N. E. 546, 44 L.R.A.(N.S.) 79, 
not to show negligence on the part of 
the market keeper which will render him 
liable for the resulting injuries, if there 
is nothing to show how the meat got upon 
the floor, or how long it had been there, 
and a man was constantly at work keep- 
ing the floor clean, and the sawdust on 
it was changed twice a day. 


Note — execution on Sunday — ratifica- 
tion. Retention of a fire insurance pol- 
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icy, the notes executed for the premium 
of which are void because executed on 
Sunday, is held in the Arkansas case of 
Planters’ F. Ins. Co. v. Ford, 153 S. W. 
810, to constitute a ratification, which 
will preclude taking advantage of the 
illegality. 

The cases on retention of considera- 
tion as defeating a defense that a con- 
tract was made on Sunday are gathered 
in the note accompanying the foregoing 
decision in 44 L.R.A.(N.S.) 289. 


Nuisance — drop hammer — injunction. 
The operation of a drop hammer with 
great noise and vibration so as to be 
unendurable by occupants of neighboring 
dwellings and injurious to their nervous 
systems is held in the Rhode Island case 
of Blomen v. N. Barstow Co. 85 Atl. 924, 
to be a nuisance, and an injunction will 
lie at the suit of neighboring property 
owners to restrain the use of the drop 
hammer. 

The recent decisions on noise with or 
without vibration, incident to lawful in- 
dustrial business, as nuisance, accom- 
pany the foregoing case in 44 L.R.A. 
(N.S.) 236, the earlier adjudications 


having been presented in 17 L.R.A. 
(N.S.) 287. 
Patent — use of article — liability for 


royalty. That the mere use of a pat- 
ented article, even with knowledge of 
the patentee, raises no implied promise 
to pay royalties thereon, is held in May 
v. Western Lime Co. 65 Wash. 696, 118 
Pac. 895, annotated in 44 L.R.A.(N.S.) 
333. 

While there are a number of cases in 
which a promise to pay a royalty has been 
inferred from the use of a patented arti- 
cle in connection with circumstances, 
there seem to be no actual decisions rest- 
ing upon the ground that such a promise 
may be inferred from the mere use of a 
patented article in connection with other 
circumstances, or that affirm that in case 
of infringement, the owner of the patent 
may waive the tort and sue upon an im- 
plied contract; though there are intima- 
tions to that effect in two cases. 





Proximate cause — sale of liquor — 
homicide by consumer. The sale of the 
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liquor is held in Waller v. Collinsworth, 
144 Ky. 3, 137 S. W. 766, not to be the 
proximate cause of a homicide committed 
by one under its influence, so as to ren- 
der the seller liable for the death, under 
statutory provisions giving a right of 
action for wrongful death, even though 
the sale was unlawful. 

The recent cases 6n right of action in 
the absence of a civil damage act for in- 
jury or death following an unlawful sale 
of liquor are appended to the foregoing 
decision in 44 L.R.A.(N.S.) 299, the ear- 
lier adjudications having been gathered 
in a note in 34 L.R.A.(N.S.) 1036. 


Public improvement — assessment of 
county property. That a city cannot, in 
the absence of statutory authority, sub- 
ject county property within its limits to 
street improvement assessments, is held 
in Mt. Sterling v. Montgomery County, 
152 Ky. 637, 153 S. W. 952, which also 
decides that authority to tax county 
property for a street improvement in the 
municipality in which the property is 
located will not be implied from a statute 
authorizing the municipality to make the 
improvement at the cost of owners of 
lots bordering on it. 

The recent decisions as to the liability 
to local assessment for benefits of prop- 
erty exempt from general taxation are 
gathered in the note appended to the 
foregoing case in 44 L.R.A.(N.S.) 57, 
the earlier cases having been collected in 
notes in 18 L.R.A.(N.S.) 451, and 32 
L.R.A.(N.S.) 303. 


State — suit against officer — validity. 
When officers of the state act under in- 
valid authority, or exceed or abuse their 
lawful authority, and thereby invade pri- 
vate rights that are secured by the Con- 
stitution, an action to redress injuries 
caused by the unauthorized act is held 
in Louisville & N. R. Co. v. Burr, 63 
Fla. 491, 58 So. 543, annotated in 44 
L.R.A.(N.S.) 189, not to be a suit 
against the state, since the acts of officials 
that are not legally authorized, or that 
exceed or abuse authority of discretion 
conferred upon them, are not acts of 
the state. 


Tax — inheritance — vested estate — 
retroactive effect. An estate vested be- 
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fore the passage of a statute imposing 
an inheritance tax on estates which shall 
pass by will or descend by statute is held 
in the Virginia case of Com. v. Wellford, 
76 S. E. 917, not to be within its opera- 
tion, although the owner does not come 
into possession until afterward. 

The cases dealing with the retrospec- 
tive operation of a succession tax are 
gathered in the note appended to the fore- 
going decision in 44 L.R.A.(N.S.) 419. 


Tax — payment — recovery. The 
novel question whether the payment 
of a tax to prevent a mortgage matur- 
ing constitutes duress which will au- 
thorize a recovery back of the tax 
was considered in the Arkansas case 
of Brunson v. Crawford County Levee 
Dist. 153 S. W. 828, 44 L.R.A.(N.S.) 
293, holding that the payment of 
taxes illegally assessed by a levee dis- 
trict, which could have been collected 
only by suit in which any defense of il- 
legality might have been made, is not 
under duress so that the money can be 
recovered, although the payment was 
under protest, and was made to avoid the 
heavy statutory penalty for nonpayment 
and the maturing of mortgages on the 
land, which by their terms would imme- 
diately become due for failure to pay 
taxes regularly assessed on the property. 


Vendor and purchaser — foreclosure of 
lien — redemption. The weight of au- 
thority is to the effect that the purchaser 
of land may redeem from a sale made 
in enforcement of a vendor’s lien, and 
the same is true as regards subvendees 
and junior lien holders who are not made 
parties to the foreclosure proceedings. 
In many instances the question is regu- 
lated by statutes, the majority of which 
permit redemption. 

But in the Arkansas case of Priddy v. 
Smith, 152 S. W. 1028, annotated in 44 
L.R.A.(N.S.) 285, a decree enforcing a 
vendor’s lien is not within the operation 
of a statute permitting redemption un- 
der orders or decrees of the chancery 
court in the foreclosure of mortgages or 
deeds of trust. 


Writ — summons — supplying omis- 
sions — complaint. The copy of the 
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complaint delivered with the copy of 
summons served on defendant for the 
commencement of an action on contract 
is held in the Oregon case of First Nat. 
Bank v. Rusk, 127 Pac. 780, 129 Pac. 
121, a part of the notice, and read with 
the summons to explain any apparent 
ambiguity, and therefore, if it names the 
county in which suit is brought and the 
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amount for which judgment is demand- 
ed, the notice is sufficient, although these 
facts are not stated in the summons as 
required by statute. 

The cases treating of the complaint as 
aiding a defective summons are collected 
in the note accompanying the foregoing 
decision in 44 L.R.A.(N.S.) 138. 


Recent English and Canadian Decisions 


[Note.—The more important of these decisions will be reported, with full annotation, in British Ruling Cases.] 


Evidence maps admissibility. 
That maps made about the time to which 
the inquiry relates are not of themselves 
admissible to show the existence of pub- 
lic highways, in the absence of evidence 
that the makers of the maps had any 
special knowledge of the locality, or any 
special duty to discharge in making them, 
is held in Atty. Gen. v. Horner [1913] 
2 Ch. 140. 


Insurance — condition against change of 
interest except by operation of law — power 
of liquidator to assign. The exception in 
the provision in an insurance policy, that 
it shall cease to be in force if the whole 
or any part of the interest of the in- 
sured in the property shall pass from the 
insured otherwise than by operation of 
law, extends to enable a person, such as 
a liquidator, to whom the property passes 
by operation of law with an obligation 
to realize it, to assign the property. Re 
Birkbeck Permanent Ben. Bldg. Soc. 
[1913] 2 Ch. 34. 


Master and servant — implied obligation 
of servant not to disclose information as to 
secret process, acquired during employment. 
One who has been confidentially em- 
ployed in the manufacture of an article 
under a secret process is under an im- 
plied obligation, which the courts will 
enforce, not to use or disclose any knowl- 
edge so acquired, as well where it is 
retained in memory as where it is com- 
mitted to writing. Amber Size & 
Chemical Co. v. Menzel [1913] 2 Ch. 
239. 


Perjury — oath — mode of adminis- 
tration. 


Is it necessary to the validity 





of an oath that a witness be given an 
opportunity of touching or kissing a copy 
of the Scriptures? This inquiry which, 
as a member of the minority of the court 
says, has “a far-away medieval sound,” 
was nevertheless answered in the affirm- 
ative by the majority in Rex v. Curry, 
47 N. S. 176, where it was held that one 
who was, without any objection on his 
part, sworn by being directed to hold up 
his right hand, after which, without ask- 
ing him whether he had any objection 
to being sworn in the usual way by kiss- 
ing the Book, the usual formula was re- 
peated, could not be convicted for per- 
jury in respect of false testimony given 
by him. 


Sales — sealed box of cartridges — im- 
plied warranty. Plaintiff asked for and 
obtained from defendant, a dealer in am- 
munition, a sealed box of rifle cartridges 
of a certain make and caliber. One of 
them proved to be a revolver cartridge 
not suited to his rifle, and which, being 
inserted therein by him without discov- 
ering its unfitness, failed to explode. 
Thereupon he opened the breach, looked 
into the barrel, and, not seeing the shell, 
endeavored to put in another cartridge, 
but in doing so the latter exploded and 
caused him injury. Upon this state of 
facts it was held by a divided court in 
Hill v. Rice Lewis & Son, 28 Ont. L. 
Rep. 366, that there was no implied war- 
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for the plaintiff’s rifle, or that each 
should correspond with the description 
under which they were sold; the ma- 
jority taking the view that the purchase 
was not of a number of cartridges con- 
tained in a sealed box, but of a sealed 
box supposed to contain cartridges. 





Odd Use of the Great Seal. The Lord 
High Chancellor is the custodian of the 
great seal of England, around which 
clusters much romance. Proclamations, 
patents, commissions, and many other 
state documents are not valid until the 
great seal has been affixed by the Lord 
High Chancellor, or as he was called 
by a statute of Elizabeth, the Lordkeeper, 
as he was the keeper of the seal. 

That wonderful and mysterious thing, 
the British Constitution, which is not a 
written document, but laws piled upon 
tradition and custom, tenderly safeguards 
the emblem of kingly power and au- 
thority. Anybody from the sovereign 
down, with the exception of one man, 
may leave the Kingdom at pleasure, and 
that one man is the Lordkeeper. The 
great seal may never be taken from Brit- 
ish soil, and as the seal is theoretically 
always in the possession of the Lord 
Chancellor, it follows as a matter of 
course that he can never divorce himself 
from his trust. But in England there is 
always a way to obey tradition and yet 
not to make tradition embarrassing to 
modern progress. 

To keep to the strict letter of the law, 
but to enable the Lord Chancellor to 
cross the channel or the ocean, it is 
within his power, with the sanction of 
the sovereign, to put “the seal in com- 
mission ;” that is, to appoint deputies to 
have the custody of the seal and to use it. 

When Lord Brougham was Lord 
Chancellor he wanted to go to Germany 
on a holiday and intended to put the 
great seal in commission, but when he 
found that it would cost him about 
$7,000 to untie and retie the yards of 
red tape before he could get rid of the 
seal, he abandoned the trip to the Rhine 


If folly grow romantic, | must paint it. 






—Pope. 


and went to Scotland, where the most 
remarkable incident in the history of the 
great seal occurred. 

Brougham, who was a great lawyer 
and a man of equally great eccentricities, 
of course, carried the seal with him, and 
while staying at the palace of the dow- 
ager duchess of Bedford some of the 
women to amuse themselves stole into 
his bedroom and purloined the seal. 
Brougham was in great distress, but the 
women set him to searching the house 
and finally Brougham found his precious 
seal in a tea chest. 

To celebrate its recovery he allowed 
his hostess and her guests to use the seal 
to make pancakes. The seal, it should 
be explained, now made of silver, but 
formerly of copper, consists of two large 
disks hinged together, forming a mold in 
which the wax is poured, by an official of 
the Lord Chancellor’s department known 
as “chaff wax.” It is not unlike a waffle 
iron, and the duchess of Bedford and 
her merry party had great fun making 
pancakes beautifully embossed with the 
figure of King William on horseback. 
But the story leaked out, and the King 
was so angry that when the Whigs came 
back into power he stipulated with Lord 
Melbourne that Brougham should not 
again be given the office of Lordkeeper. 


Lawyers’ Wills. That lawyers seem 
unable to make their own wills has again 
been illustrated by the fact that the will 
of Lord Llandaff, the noted English 
judge, who died a few months ago, 
has been found in a very incomplete con- 
dition. Probably the most extraordinary 
case of a lawyer’s will that led to many 
legal difficulties, was that of Lord St. 
Leonards, who died in 1875. He boast- 
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ed that he would leave behind him an 
absolutely perfect last will and testa- 
ment, and spent years in drafting it. To 
secure this precious document he had a 
box specially made, which never left his 
room except in his or his daughter’s cus- 
tody. But when the box was opened 
after his death, in 1875, it was found 
to be empty, and the testator’s intentions 
had to be proved from the recollection 
of its contents by his daughter, who had 
acted as his amanuensis. 


Will a Problem in Fractions. Bishop 
William Tufnell Sabine of the Reformed 
Episcopal Church, who died on August 
11, left a problem in mathematics to the 
executors named in his will. He di- 
rected that his estate, consisting of more 
than $50,000, with the exception of his 
theological books, be divided among his 
five daughters and four sons, so that each 
daughter should receive one and a half 
times as much as each son. 

Yorke Allen, the attorney who filed 
the will, said in his petition that the 
terms of the will will be met by dividing 
the estate into twenty-three parts, so that 
each daughter shall receive three 
twenty-thirds and each son two twenty- 
thirds. 


Governor Taytor’s Clemency. When 
the late Senator “Bob” Taylor was gov- 
ernor of Tennessee, he received a letter 
from an inmate of the Missouri State 
Penitentiary. His correspondent pleaded 
that his name too was Taylor, claimed 
kinship with the governor, and begged 
him to use his influence with Governor 
Francis, of Missouri, to obtain a pardon. 
A short time afterward Governor Fran- 
cis received the following letter from 
Governor “Bob:” 

“My Dear Governor Francis: You’ve 
got a fellow over there in your peniten- 
tiary named Taylor, who says he’s kin 
to me and wants me to help him get out. 
I wish, if you see your way clear toward 
doing it, you would turn him loose, and 
if any of your kin-folks ever get in my 
pen, I’ll return the favor.” 

This phase of Senator Taylor’s char- 
acter was referred to by Honorable R. 
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W. Austin, who said in a memorial ad- 
dress in Congress : 

Senator Taylor was three times elected 
governor of the state, and each term was 
characterized by wisdom and unques- 
tionable statesmanship, but especially by 
mercifulness. He even ran his feeling 
of mercy so far that he was, to some 
extent, publicly criticized for it. But 
this he cared little about. He was in 
this matter sustained by the example of 
the compassionate Saviour of mankind 
himself: “Doth any one condemn this 
woman? Neither do I. Go, woman, and 
sin no more.” 


Here is what Senator Taylor himself 
says about the matter: 

“But I saw old mothers with their 
white locks and wrinkled brows swoon 
at the governor’s feet every day. I saw 
old fathers, with broken hearts and tear- 
stained faces, and heard them plead by 
the hour for their wayward boys. I saw 
a wife and seven children, clad in tatters 
and rags and barefooted in winter, fall 
down upon their knees around him who 
held the pardoning power. I saw a lit- 
tle girl climb upon the governor’s knee 
and put her little arms around his neck, 
and I heard her ask him if he had little 
girls; and then I saw her sob upon his 
bosom as though her little heart would 
break, and heard her plead for mercy 
for her poor, miserable, wretched convict 
father. I saw want and woe and an- 
guish unutterable pass before the guber- 
natorial door, and I said: ‘Let this heart- 
less world condemn, let the critics frown 
and wail, but he who hath power and 
doth not temper justice with mercy will 
cry in vain himself for mercy on that 
great day when God shall judge the 
merciful and the unmerciful.’ ” 


Lo, the Poor Indian. An Indian jus- 
tice of the peace in Wisconsin is re- 
sponsible for the issuance of the follow- 
ing documents : 


Feb. 2, 1912. 
Order made by Lillie S., that you, 
Melisha C., has kept nightdress with un- 
justly detained, so she demand that 
dress. Now, if you to not give her the 
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dress you will divide it according to the 
law. 
Made from C. C., 
Justice of a Peace. 


Civil Warrant. 

O., Wisconsin 

County of O. 

The State of Wisconsin to the Sheriff 
or any Constable of Said County: 
You are hereby commanded to take 

the body of Melisha C. by charge of 

intent to steal a nightgown and kept, if 
it be found within your County, and 

Sheriff Constable bring forthwith before 

the undersigned, one of the Justices of 

the Peace in and for said County at my 
office in said to take Melisha C. to 
answer unto nightgown what she kept of 

Lillie S., plaintiff, in a plea of the case. 

This Charges about $1.00 to 

damage $100 or under and you are com- 

manded to give the notice thereof to the 

plaintiff. (Signed) Lillie S. 
Whereof fail not at your peril. 
Given under my hand and at the 

Justice Court on 26 day Feb. 1912. 
Made Feb. 7, A. D. 1912. é% 


Justice of Peace. 


Middle Names Once Illegal. People 
have not always been allowed the pleas- 
ure of having as many names as they 
wished ; indeed, four hundred years ago 
not even a middle name was allowed in 
England. It was illegal. The old Eng- 
lish law was definite and admitted of no 
infraction of its ruling. The only excep- 
tion made to this iron-clad regulation 
was in the case of persons of royal rank. 
If they really wished it they could boast 
a middle name, but woe to the person of 
ordinary rank who was sufficiently un- 
wise or obstinate to insist on having 
more than two appellations. 

For the first offense he would very 
likely be tied to a whipping post and 
severely lashed. For a second offense he 
would endure some more lasting punish- 
ment, perhaps the removal of his thumbs 
or his ears. And if he still persisted in 
his stubbornness he would be hanged. 

There is a case on record of a poor 
man—in all probability half demented— 
who insisted on signing four names every 
time he wrote his signature to any paper. 
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Of course he passed through all the legal 
stages of punishment until he was finally 
hanged.—Chicago Tribune. 


Enhancing Real Estate Values. A news- 
paper man, spending his vacation in the 
country, was walking along the road one 
day and met a farmer who looked very 
downhearted and disconsolate. The 
visitor said to the farmer, “What is the 
matter, old man?” 

The farmer replied, “I find I will have 
to sell my farm. I was born here and 
raised my family here, but they have all 
gone away, and the farm does not pay 
for itself, and I have got to sell it.” The 
newspaper man said, “Why don’t you 
advertise it properly? If you do that 
you will get a good price for it.” The 
farmer said, “If I knew how to adver- 
tise, I would.” The newspaper man said, 
“T will advertise for you.” He wrote 
the advertisement, and here is the way 
it read: 

“Farm for sale in the town of Union- 
vale, in the beautiful valley of the Hud- 
son. Beautiful streams flow through this 
farm. The house is beautiful, and the 
fences are complete. The land is drained 
beautifully, and the morning sun kisses 
it with a special beauty and love every 
morning.” 

The farmer said, “Is that my farm?” 
The newspaper man answered, “Yes.” 
Then the farmer said, “I don’t want to 
sell that. I would not sell it for any- 
thing.” 


Lofty Target. A judge in a western 
town had declared that he would stop 
the carrying of firearms on the street. 
Before him appeared for trial a tough 
youth charged with getting drunk and 
firing his revolver in a crowded street. 

“Twenty dollars and costs,” said the 
magistrate. 

“But, your Honor,” interposed counsel 
for the prisoner, “my client did not hit 
anybody.” 

“Why, you admit that he fired the 

ar” 

“Yes, but he fired it into the air,” ex- 
plained the lawyer. 

“Twenty dollars and costs,” repeated 
the judge. “He might have shot an 
angel.”—San Francisco Argonaut. 
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Dreams, books, are each a world; and books we know, 
Are a substantial world, both pure and good.— Wordsworth. 


The Principles of Judicial Proof. By John H. 
Wigmore, LL. D. (Little, Brown & Co. Bos- 
ton, Mass.) $6.00. 

This 1,200 page volume is not a conden- 

sation or duplication of Mr. Wigmore’s famous 
“Treatise on Evidence.” Scientific arrange- 
ment of material and aristocracy of style char- 
acterize both works. Otherwise they have 
little in common. The judicial rules of ad- 
missibility, he says, are destined to lessen in 
relative importance during the next generation 
or two. “Proof will assume the important 
place; and we must therefore prepare our- 
selves for this shifting of emphasis. . 
The present work seems to be the first attempt 
in English, since Bentham, to call attention to 
the principles of judicial proof (distinguished 
from admissibility) as a whole and as a sys- 
tem. . . . It is intended mainly for law- 
school work, but it may profitably be used 
(we hope) for the self-training of the ma- 
ture practitioner.” The fact is that the book 
contains enough wisdom to set up a college 
of philosophers, and if a law-school student 
could learn and co-ordinate every item of in- 
formation and suggestion in it, the ablest 
practitioners would flock to him for instruc- 
tion. It emphasizes to one’s mind the truth of 
Bentham’s dictum: “The field of evidence is 
no other than the field of knowledge.” In 
the use of this material the reader is warned 
to keep out of the ratiocinative process the 
exclusionary rules of admissibility. What 
the book aims to analyze is the actual mind- 
to-mind process of persuasion and belief, 
but most of the contents calls for self-appli- 
cation of the process of analysis and infer- 
ence. “In this field no one can afford to let 
another do his thinking for him.” 

After an introduction of four pages and a 
chapter of twenty-five pages on “General The- 
ory of Judicial Proof,” ’ the volume is divided 
into three parts: I. Circumstantial evidence; 
II. Testimonial evidence; and III. Problems 
of proof, in masses of mixed evidence. Each 
part is divided into titles, subtitles, and topics, 
making in all 393 numbered paragraphs or 
sections. 


The book is, in considerable measure, a 
sort of anthology. Liberal and admirably 
chosen extracts from about seventy-five au- 
thors of high repute are skilfully classified. 
Interspersed with them, more than one hun- 
dred and fifty cases are reprinted. “There 
is a probative moral to every one of the cases; 
to point out in the footnotes the moral as con- 
ceived by the compiler would have spoiled the 
object of the work.” Each “topic” in the con- 
tents is usually accompanied by a brief expos- 
itory passage. 

Part III. represents the ultimate and most 
difficult aspect of the principles of proof; 
namely, the method of solving a complex 
mass of evidence in contentious litigation. 
Here are found “evidence charts” for two of 
the several cases fully reprinted in this part. 
The charts and their keys are styled an “ap- 
paratus for charting and listing the details 
of a mass of evidence.” The writer of this 
notice confesses to a momentary feeling of 
aversion when he opened the folded charts 
without first reading the explanation of the 
scheme. The little angles, triangles, squares, 
and circles, each bearing a numeral and all 
grouped and subgrouped, made him suspect 
an attempt to persuade the mind to a_conclu- 
sion by “base mechanical” means. But the 
numbers do not express probative weight; 
they are merely the numbers in the “evidence 
list” on the opposite pages. And in proximity 
is a key to the symbols. At any rate, in so 
far as the chart indicates probative weight, it 
is a weight which the user of the method is 
supposed to have already determined himself. 
It is pretty clear that the inventor of this ap- 
paratus feels a good deal of satisfaction with 
it. If anyone is repelled by its intricacies and 
inclined to doubt its utility, let him read the 
150-page opinion of Judge Vredenburgh in the 
great case of Boylan v. Meeker, 28 N. J. Law, 
330 (not cited in_ this book) and note how 
every spring and rill and rivulet of fact is guid- 
ed to the mighty stream of argument that over- 
whelmed the verdict of the jury and carried 
old Meeker’s will to probate, and then ask 
himself if it was possible to prepare that opin- 
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ion without the use of at least a mental chart 
as complex as that offered here—Charles C. 
Moore. 


“Aids to the Study and Use of Law Books.” 
By Frederick C. Hicks, A. M., LL. B. (Baker, 
Voorhis, & Co., New York.) $1.00. 

In this little book the author has endeavored 
to provide the means for answering some of 
the many questions which are continually 
asked by readers in public, college, and law 
libraries. Its purpose is to select material 
practically helpful to all users of law books, 
and to serve as a supplement to the increas- 
ing number of books on the subject. There 
are chapters treating of Law Study; How and 
Where to Find the Law; Legal Bibliographies ; 
Legal Terminology; Text-Books and Trea- 
tises; Case Law; Statutes and Session Laws 
and Law Collections in the United States. 
The last chapter is a brief selection of books 
on Legal Ethics, and a short explanation of 
the ground covered precedes each chapter. 
No attempt has been made to make a com- 
plete list of matrial on the subjects treated. 
On the contrary, brevity has been sought by 
selecting not only the best, but the most 
accessible, material on each subject. The 
book should therefore serve as a handy 
desk book for daily reference. 

Mr. Hicks has had fifteen years’ experience 
in library work in the Library of Congress, 
the U. S. Naval War College, the Brooklyn 
Public Library, and is at present Assistant Li- 
brarian of Columbia University. 


Recent Articles of 


Adverse Possession. 

“Title by Adverse Possession.”—1 Southern 
Bench and Bar Review, 323; 6 Lawyer and 
Banker, 197. 

Attorneys. 

“The Era of the Commercial Lawyer.”— 
25 Green Bag, 383. 

“The Control Exercised by the Inns of Court 
over Admission to the Bar in England.”—46 
Chicago Legal News, 70. 

anks. 

“The Law of Banking.”—30 Banking Law 
Journal, 745. 

“Modern Banking and Trust Company 
Methods.”—30 Banking Law Journal, 751. 
Bar Associations. 

“The Meeting of the Pennsylvania Bar As- 
a .’—25 Green Bag, 327. 

1 

“The Bible as a Law Book.”—47 American 
Law Review, 556 
Bills and Notes. 


“The Negotiable Instruments Law.”—30 
Banking Law Journal, 715. 
Carriers. 


“Power of Municipality to Prevent Over- 
crowding of Street Cars.”—20 Case and Com- 
ment, 316. 
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“American Advocacy.” Alexander H. 
Robbins. 2d ed. 1 vol. Law Buckram, $3.50. 
“The Lawyer in Literature.” By John M. Gest. 


Buckram, $2.50. 
Falconbridge on “Banking.” (Canada) $8.50. 
“Huffcut and Woodruff's Cases on tracts.” 
3d ed. Revised by Edwin H. Woodruff. 1 vol. 
Law Buckram, 


“Non-Stock Corporations.” 


By 


By Frank White 


390 Godfrey Goldmark. 1 vol. Buckram, 
Anderson's * “Dictionary of Law.” Students’ 


edition on thin paper. $5. 
“Illinois Cyclopedic Digest.” 
per vol. 


Vols. 12 and 13. 


“Towa Notes on Reports.” Vol. 3. $7.50. 

“The Sherman Anti-Trust Act.” By W. W. 
Thornton. 1 vol. Buckram, $7.50 

“Canadian Patent Law and Practice.” By 
Fisher and Smart. $8. 

“Suretyship and Guaranty.” By E. W. Spen- 


1 vol. 
“Illinois Public Utility Commission Law and 
Municipal Ownership Law.” By William J. Nor- 
ton. Cloth, $2. 

“Dicta and Decisions by South Carolina Courts.” 
Edited by W. St. Julien Jervey. $7.50. 

“Income Taxes.” By Henry C. Black. Buck- 
ram, $4. 

“The Federal Income Taxation.” By Roger 
Foster. with possible rebate. 

“The Federal Income Tax Explained.” By 

Thomas G. Frost. 1 vol. $2. 

“Essentials to the Principal Actions in Tort at 
Common Law.” By Holden B. Schermerhorn. 
1 vol. Buckram, $3. 


cer. 


Interest to Lawyers 


Civil Rights. 

“The Negro Law of Mississippi.”"—20 Case 
and Comment, 329. 
Codes. 

“Las Siete Partidas and Its Predecessors.”— 
1 California Law Review, 487. 

mmerce. 

“The Foreign Trade of the United States.” 
a Century Magazine, October, 1913, p. 


“The Constitutionality of the Webb-Kenyon 
Bill.”—1 California Law Review, 499. 
Constitutional Law. 

“Problems of the Police Power.”—20 Case 
and Comment, a 

“The Police Power.”—20 Case and Com- 
ment, 305. 

“Public Opinion and the Police Power.”—20 
Case and Comment, L 

“The Police Power of the States as Re- 
stricted by the Federal Constitution.”—20 Case 
and Comment, 310. 

“The Constitutional and Legal Right of the 
Southern States to Secede in 1861.”—1 South- 
ern Bench and Bar Review, 351; 6 Lawyer 
and Banker, 225. 

“Tyranny by 


Majorities.”"—20 Case and 
Comment, 326 
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Consuls. 
“Consular Administration of the Estates of 
—— ”"—17 Law Notes, 104. 


rations. 

Rear ameibility of Officers and Directors of 
Private Corporations.”"—47 American Law 
Review, 561 

urts. 

“A Definition of Jurisdiction.”"—47 Ameri- 
can Law Review, 518. 

“Courts and Legislation.’ ’—77 Central Law 
Journal, 219. 

“The People and the Courts.” (Proposition 
to Restrict Power of Courts to Pass on Con- 
stitutionality of Statutes.)—1 Southern Bench 
and Bar Review, 333; 6 Lawyer and Banker, 


“Some Peculiar French Courts..—46 Na- 
tional Corporation Reporter, 234. 

Covenants. 

“Restrictive Covenants and Building Agree- 
ments. Part I.”"—6 Bench and Bar, N. S. 56. 
Criminal Law. 

“The Man behind the Bars.”—Scribner’s 
Magazine, October, 1913, p. 443. 

“The Death Penalty."—The Fra, October, 
1913, p. 16. 

“The Progress of the Borstal System.” 
(Care of Juvenile Offenders.)—77 Justice of 
the Peace, 

Currency Reform. 

“The Currency Conference.”—7 Bankers 
Home Magazine, 12. 

Debtor and Creditor. 

“The Recent Controversy about Nexum.”— 
33 Canadian Law Times, 

Deeds. 

“The Execution of Deeds.”—33 Canadian 
Law Times, 

Divorce. 

“Divorce by Consent.”—20 Case and Com- 
ment, 332. 

Eminent Domain. 

“Eminent Domain with Reference to the 
Right of the State to Acquire Private Prop- 
erty for Public Use.”—77 Central Law Jour- 
nal, 

Food. 

“Poisoning from Food.”—77 Justice of the 
Peace, 421. 

Foreign Countries. 

“The New Republic.”—Scribner’s Magazine, 
October, 1913, p. 403. 

Fraudulent Conveyances. 

“Some Recent Developments in the Law of 
Fraudulent Conveyances.”—6 Bench and Bar, 

. 49. 


Health. 

“Compensation under the Public Health 
Act.” (Compensation to Persons Suffering 
from Exercise of Power under Health Act.) 
—77 Justice of the Peace, 397. 

Homicide. 

“Classification of Homicide—A Study in 
Comparative Law.”—47 American Law Re- 
view, 
sent Split Guinea Feather.”—25 Green Bag, 


Initiative, Referendum, and Recall. 
oo Recall in Colorado.”—25 Green Bag, 


Insurance. 

“Franchise in Conducting the Business of 
Insurance and Regulation of Its Rates.”—77 
Central Law Journal, 166. 

“Public Policy as Affecting Property Rights 
Accruing to a Party as a Result of Wrong- 
ful Acts.” (Rights Accruing under Life In- 
ooh Policies.)—1 California Law Review, 


International Law. 

“Higher Nationality: A Study in Law and 
Ethics.”"—33 Canadian Law Times, 767; 49 
Canada Law Journal, 514; 17 Law Notes, 125. 
Labor Organizations. 

“Representation of Defendants in Trade 
Union Actions of Tort.”"—49 Canada Law 
ournal, 475 

w Reports. 

“Reports and Some Reporters.”.—47 Ameri- 
can Law Review, 481. 

Light. 

“Interference with Ancient Lights.”—135 
Law Times, 4 

Lynching. 

— Origin of Lynching.”—25 Green Bag, 


Master and Servant. 

“The Federal Employers’ Liability Act.”— 
19. Virginia Law Register, 405. 

“Employers’ Liability Act.”—1 Southern 
Bench and Bar Review, 360; 6 Lawyer and 
Banker, 234 
Negligence. 

“Status of the ‘Turntable’ Doctrine in the 
United States.”—77 Central Law Journal, 245. 
Nuisance. 

“Legalized Nuisances."—77 Justice of the 
Peace, 433, 446. 

Pleading. 

“Some Observations on Pleading and Prac- 
tice.”—77 Central Law Journal, 183 

“Model Pleading under New Practice Act 
of New Jersey.”—46 Chicago Legal News, 40. 
Police Power. 

See Constitutional Law. 

Practice and Procedure. 

“Reforming Procedure—The Great Program 
of the American Bar Association.”—77 Cen- 
tral Law Journal, 201. 

“Sixth Annual Report of the Special Com- 
mittee to Suggest Remedies and Formulate 
Proposed Laws to Prevent Delay and Unneces- 
sary Cost in Litigation.”"—46 Chicago Legal 
News, 57. 

“The or for Simplification of Legal 
rites Chicago Legal News, 52, 56, 


Railroads. 

“A Nation’s Neglect.” (Trespassing on 
Railroad Tracks.)—The Outlook, September 
27, 1913, p. 191. 

eco! e 
“Judicial Records.”—33 Canadian Law 
Times, 815 
Sale. 

“Dicta Et Promissa in the Civil Law and 
under Modern Codes.” (Remedies of Pur- 
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chaser when Seller Delivers Thing not Ac- 
cording to Contract.)—77 Central Law Jour- 
nal, 93. 
Sheriff. 

“Historical View of the Office of Sheriff in 
—— Case and Comment, 320. 


“The Mysterious ‘SS.’: A Puzzle in Law 
Documents.”—25 Green Bag, 386 
Tammany. 

“Tammany Hall.”—The Outlook, September 
13, 1913, p. 73. 

ax 


“ 


es. 

he Single Tax.”—The Outlook, Septem- 
ber 20, 1913, p. 115. 

“Tramways and the District Rate.”—77 Jus- 
tice of the Peace, 399. 
Trademark. 

“Trade Marks on Patented Articles.”—46 
Chicago Legal News, 39. 
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Tradename. 
“Registrability of a Proper Name in Great 
Britain.”"—46 Chicago Legal News, 53. 
enue. 


_ “Change of Venue.”—47 National Corpora- 
tion Reporter, 233. 


ar. 

“Bombardment of Residential Districts.”— 
33 Canadian Law Times, 799. 

“Warfare under the Sea.”—33 Canadian Law 
Times, 805. 
Westminister Hall. 

“Westminister Hall: A Retrospect.”—47 
American Law Review, 536. 
Widows’ Pension. 
— Pension Laws.”—25 Green Bag, 
Women. 


“Can a Woman Be a Deputy Clerk in Vir- 
ginia?”—19 Virginia Law Register, 401. 


A Multiplicity of Statutes. 


In my twenty years of service here (said Honorable Samuel W. McCall 
in an address in the House of Representatives) I have voted against a great 
many measures that finally became laws; and if I had any particular re- 
gret to-night in that respect, it would be that I had not voted against more 
of them, because I believe there is much truth in what Mr. Burke said, that 
repeal is more blessed than enactment. We are acquiring a facility for 
passing laws; we are making such encroachments upon our own freedom that 
I trust those of you who remain here will do what you can to postpone the 
day, now threatening to come speedily, when a multiplicity of statutes shall 
If we are to sacrifice our freedom upon 


mar the fair image of our liberties. 
the altar of piled-up statutes, then it will only be left for us to strive to attain 
some such lofty but difficult refuge as that portrayed in the lines of a noble 
Greek poet, nobly rendered by Gilbert Murray: 


But the world with a great wind blows, 
Blowing to beautiful things ; 
On amid dark and light, 
Till life, through the trammelings 
Of laws that are not the right, 
Breaks clear and pure, and sings 
Glorying to God in the height. 














A Record of Bench ua i 


Hon. William J. Gaynor 


Jurist, Mayor, and Picturesque Personality 


News of the death of Mayor Gay- 
nor on board the steamship Baltic an- 
nounced an event that attracted the at- 
tention of the whole country. 

Mayor Gaynor was one of the most 
picturesque personalities in public life, a 
many-sided man, who possessed a re- 
markable talent for the unusual. What 
he would say or do in a particular junc- 
ture could never be predicted. 

Years ago, states the New York Sun, 
years before William Jay Gaynor ap- 
proached his most splendid achievements, 
Martin W. Littleton described him in 
sweeping phrases : 

He is a great lawyer, a great judge, 
and beyond all a great man. He has the 
moral courage of a martyr, the profound 
learning of a statesman, the conservative 
wisdom of a judge, the controversial 
talent of a lawyer, and the imperial in- 
tellect of a genius. 

To Mr. Littleton’s eulogy may well be 
added since Mr. Gaynor’s work as 
mayor : 

He was the most courageous fighter 
for popular government, the keenest 
hater of shams and pretense, the most 
outspoken champion of decency and 
honesty, and the greatest friend of the 
people who ever ruled the city of New 
York. 

He stopped police brutality and ty- 
ranny toward citizens, making the police 


understand that they too were amenable 
to law; but, on the other hand, he did 
more than any man ever did before to 
help the force. 

He stopped time serving and waste in 
city offices. He made officials, big and 
little, do real work for their pay. He 
dispensed with unnecessary employees, 
simplified departmental work, and in one 
way or another saved not less than 
$2,000,000 a year to the taxpayers. 

The mayor’s simplicity, his genuine in- 
terest in life and the doings of men and 
women, his shrewdness and ready wit, 
his quotations from the philosophy of 
Epictetus, his fearlessness,—all of these 
things,—endeared him to the public. 

He took the public into his confidence, 
telling the people what he was doing and 
why. He injected business methods into 
all the departments. He saved money on 
every hand. He was eternally watchful 
of the rights of plain citizens. -People 
began to write to him for help. Usually 
they were benefited. Public confidence 
in him increased steadily. 

For more than a week, says the New 
York Post, one little German woman 
kept calling at city hall. It was at a 
time when the mayor was still consid- 
ering and making appointments, and was 
receiving only persons whose business 
was imperative. Neither to his assist- 
ants Kennel nor to Adamson would she 
tell her business, insisting that the only 
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HON. WILLIAM J. GAYNOR. 


person she would talk to was the mayor 
himself. Eventually Adamson got her 
to confide in him to the extent of learn- 
ing that she expected the mayor to help 
her collect some money that a city office 
holder owed her. 

He suggested that she employ a law- 
yer, but she vehemently declared that 
she would never have anything more to 
do with lawyers. 

“But Mayor Gaynor is a lawyer,” ex- 
plained Adamson. 

“Yes,” was the reply, “but that is dif- 
ferent. He is honest.” 

When the mayor heard of this he 
smiled in his grim way and declared that 
he would see her. For almost an hour 
he listened to her story, which was really 
a sad one, and then carefully explained 
to her that her money could only be re- 
covered by process of law, and that he 
was unable to take the case himself. If 
she would trust him he would get her a 
lawyer whom he knew to be honest. 
Trust him, of course, she would trust 
him, and several weeks later the young 
lawyer succeeded in making a collection 
for her, 


As soon as he became mayor, says a 
writer in the New York Sun, he began 
to write letters that were wise, humorous, 
witty, and mostly good humored, al- 
though he sometimes stabbed wickedly 
with a sharpened pen. His letters col- 
lected by the American Magazine, and 
published also in book form showed a 
unique interest in the life of the people. 
He illustrated them with phrases and 
sayings from the fireside, the farm, and 
the streets. In the routine of answering 
an enormous mail he wrote to a wakeful 
citizen who was tormented by cats, to a 
Broadway actress about a play, to a lit- 
tle girl about roller skating, to a Staten 
Islander whose chickens had been stolen. 
He quoted Don Quixote to a rat catcher, 
the Scriptures to a rabbi, and the elder 
Cato’s treatise “De Re Rustica” to a cor- 
respondent interested in farming. 

He wrote this to a socialist: 

“Did you ever read that part of Ben- 
jamin Franklin’s autobiography in which 
he says that the way to convince another 
is to state your case moderately and ac- 
curately, and then scratch your head or 
shake it a little, and say that that is the 
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way it seems to you, but that-of course 
you may be mistaken about it; which 
causes your listener to receive what you 
say, and, as like as not, turn about and 
try to convince you of it, since yéu are 
in doubt; but if you go at him with a 
tone of positiveness and arrogance you 
only make an opponent of him. If you 
wish to be a teacher, just read the pas- 
sage I have mentioned from Franklin, 
and cool off a whole lot.” 

To a convict in Sing Sing he wrote 
this: 

“T am well aware that many of you 
are not really bad men, but unfortunate 
men, and that God so sees you. There 
are many of us who would be the same 
as you are if we had met the same 
troubles and obstacles in our lives. So do 
not be discouraged. I shall not speak of 
my trouble, in view of the greater 
troubles of all of you. Let us all be pa- 
tient and content.” 

About political ambition he wrote this 
to a correspondent : 

“Tt does not matter much whether we 
get elected to some office. We all have 
to die in a few years, and we will die 
just as happy if we have never held an 
office. And meanwhile I have a notion 
that we may do as much good for our 
fellow men as those who do hold office. 
Those who have done most for humanity 
did not care to hold office.” 

His conception of the duties and pow- 
ers of his office was expressed to a con- 
plaining person as follows: 

“But will-you be so good as to remem- 
ber that this is a government of laws, 
and not of men? Will you please get 
that well into your head? I am not able 
to do as I like as mayor. I must take 
the law just as it is, and you may be 
absolutely certain that I shall not take 
the law into my own hands. You say 
you are glad to see that the mayors of 
many cities have ‘ordered’ that these 
pictures (the Jeffries-Johnson prizefight 
films) shall not be exhibited. Indeed? 
Who sent them up as autocrats? If 
there be some valid law giving any mayor 
such power, then he can exercise it: 
otherwise not. The growing exercise of 
arbitrary power in this country by those 
put in office would be far more danger- 
ous, and is far more to be dreaded, than 
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certain other vices that we all wish to 
minimize or to be rid of. People little 
know what they are doing when they try 
to encourage officials to resort to arbi- 
trary power.” 

This insistence on government by law 
and by law alone was one of. William J. 
Gaynor’s great characteristics. It marked 
his career as a justice of the supreme 
court and it emphasized his great work 
as mayor. 


Death of Judge Rose. 


After an illness of several weeks dura- 
tion Judge Uriah M. Rose of Little 
Rock, Ark., died on August 12th, at 
the age of 79 years. 

He was representative of the United 
States to the Second International Hague 
Peace Conference, former president of 
the American Bar Association, and one 
of the most prominent lawyers in the 
Southwest. 

After graduating from the Transyl- 
vania Law School at Lexington, Ky., he 
moved to Arkansas and settled in Bates- 
ville. Arkansas at that time was new, 
and Judge Rose quickly made friends 
and built himself a handsome following. 
Before he had become of age he was 
one of the leading lawyers of the sec- 
tion in which he resided. He rapidly 
accumulated a library, and by constant 
study of the books he accumulated 
used the knowledge gained with tell- 
ing effect, as in those days law books 
were scarce. 

In 1860 he was appvinted chancellor, 
with jurisdiction in many matters. In 
1865 he removed to Little Rock, where 
he has since been in constant practice, 
and he has been recognized as one of 
the leading figures of the bar. He was 
head of the firm of Rose, Hemingway 
and Rose at the time of his death. 

Judge Rose was a great orator, and 
on many occasions he has addressed the 
bar associations of Pennsylvania, Vir- 
ginia, Alabama, Mississippi, Tennessee, 
Colorado and Missouri, and many other 
States. 

Throughout his life Judge Rose fa- 
vored legal reformation and practically 
the codification uf the unweildly mass 
of common law. 





Humor in its first analysis is a perception of the incongruous.-—Lowell. 


Unnecessary Alarm. An old German 
farmer entered the office of a well- 
known law firm one morning and ad- 
dressed the senior partner : 

“T haf der schmall pox”— 

“Merciful heavens, Mr. Schmidt,” ex- 
claimed the lawyer, as the office force 
scrambled over each other in their hurry 
to get out, “don’t come any nearer.” 

“Vot’s der matter mit you fellers, any- 
how ?” quietly replied Schmidt. “I say 
I haf der schmall pox of putter oud in 
mien vagon vot der Mrs. ordered las’ 
veek already.” 


Putting It Clearly. 
alibi?” 

“Dat’s provin’ dat yoh was at a prayer 
meetin’ whar yoh wasn’t in order to 
show dat yoh wasn’t at de crap game 
whar you was.”—Life. 


Legal Definition. “What does you un- 
derstan’ by ‘circumstantial evidence’ ?” 
asked Miss Miami Brown. “As near as 
I kin splain it, f’um de way it has been 
splained to me,” answered Mr. Erasmus 
Pinkley, “circumstantial evidence is de 
feathers dat you leaves lyin’ around after 
you has done et de chicken.”—-Washing- 
ton Star. 


“Rastus, what’s a 


Abating the Nuisance. To make sure 
the youngster was not disobeying the 
bass fishing law, the game warden took 
his string of fish out of the water and 
found only catfish, perch, and suckers on 
the line. A few feet further down the 
stream he found a large black bass wig- 
gling on a string weighed down with a 
stone, and asked the boy what he was 
doing with the fish. 

“Well, you see,” answered the boy, 


“he’s been taking my bait all mornin 
and so I just tied him up there until # 
get through fishing.”—National Food 
Magazine. 


Unneighborly. “About the meanest 
man I ever knew,” said Farmer Corn- 
tossel, “lived way out West, where the 
cyclones blow.” 

“Did you have personal experience 
with him?” 

“Sure. A windstorm picked up my 
house and blew the whole family over 
on to his farm.” 

“Wouldn’t he come to your assist- 
ance ?” 

“No. He rushed off and got a lawyer 
to bring action against us for trespass.” 
—Washington Star. 


To Suppo’t Prop’ty. “Whether you be- 
lieve or don’t believe in the tariff, you'll 
admit that we’d have fewer multimillion- 
aires if we'd never had high protection. 
Even Carnegie admits he wouldn’t have 
entered the steel trade if he hadn’t first 
been able to get a prohibition steel tariff 
put on the statute books.” 

The speaker, Representative Aber- 
crombie, lighted a cigar and resumed: 

“This sort of thing reminds me, just 
a little bit, of old Calhoun Clay. 

“Ts this your first theft, Cal? the 
old man’s mistress asked, after she had 
caught him walking off with a bottle of 
beer. 

“ *Yas’m,’ Cal replied. ‘Yas’m, I 
reckon dish-yere’s mah fust theft, mum.’ 

“ ‘Now, Cal, be careful,’ said the mis- 
tress, smiling—for she liked the old man 
well. ‘Didn’t you sometimes use to take 
a chicken from the “ole massa” when you 
were a young fellow down South?’ 
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““ ‘Why, yas’m, mebbe I did take jes’ 
one chicken,’ Cal agreed. ‘But dat 
wan't no stealin,’ mum. Dat wus jes’ 
prop’ty takin’ prop’ty to suppo’t prop’ty.” 


A Trade Courtesy. A certain mayor 
of a well-known city was walking down 
the street a few weeks since when he per- 
ceived just ahead of him an acquaintance 
whose handkerchief was sticking out of 
his pocket, says the Cleveland Plain- 
Dealer. Seized with a brilliant idea, the 
mayor quickened his pace and stepping 
up just behind his friend withdrew the 
handkerchief altogether without the 
owner being in the least-aware of what 
had taken place. 

He was just about to address him and 
call his attention to what he had done 
when he felt a tap on his arm and, half 
turning, confronted a quiet, gentlemanly 
person, who returned the mayor his own 
purse, handkerchief, and keys, saying: 

“TI beg your pardon, I didn’t know you 
were one of us.” 


More Like It. There is an ordinance 
in New York which compels the street 
piano folk to silence their musical in- 
struments after a certain hour. A hurdy- 
gurdy man was haled into the night court 
for violating the ordinance, and com- 
plained that the resulting fine was more 
than he could pay. 

“How much do you make in a week ?” 
asked the judge. 

“About $10,” replied the man. 

“What!” exclaimed the judge, “do you 
collect as much as $10 for playing such 
wretched music?” 

“No, sir,” résponded the man prompt- 
ly, “not for grind—-for shut up and go 
away.” 


! 

The Lump’s Identity. The whizzing 
motor car struck a stump, and one of 
the occupants of the back seat, a lady 
possessed of considerable embonpoint, 
executed a neat but not gaudy parabola 
in the atmosphere and alighted by the 
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roadside like a polypus falling from a 
shot tower. 

“I don’t believe I have broken any 
bones,” she stated, in reply to the in- 
quiry of the omnipresent bystander, “but 
there is a lump on this bank that”— 

“Lump—nothin’ !” snarled a smothered 
voice. “I’m the constable that’s goin’ 
to arrest you gosh-dinged joy riders, if 
I live !”’—Judge. 


Taking a Mean Advantage. A man 
owned a piece of land of 120 acres— 
hilly, rocky, and rough. He said he 
could work one side as well as the other, 
that it hung up like a slate. He met a 
man in the road with a yoke of steers, 
and he said, “I will give you 60 acres 
of land for your steers.” He replied, 
“Good.” They went to a justice of the 
peace to make the deed to the land, and 
the man who owned the land had for- 
gotten the name of the fellow who 
owned the steers, and the justice did not 
know it, so when they reached the place 
in the deed where it says, “I bargain, 
sell, and convey,” he said to the fellow, 
“Write your name here.” He answered, 
“T cannot write.” Then the land man 
whispered to the justice and stood back 
behind the door and laughed. He went 
his way rejoicing, and when he reached 
his home he was still laughing, and his 
sister said, “What is the matter?” He 
said, “I gave a fellow 60 acres of land 
for these steers, and when I went to 
make the deed I found that he could 
not read and write, and I put the whole 
120 acres off on him.” 


Had Enough. After a recent rail- 
way collision in the Midlands a Scotsman 
was extricated from the wreckage by a 
companion who had escaped unhurt. 

“Never mind, Sandy,” his rescuer re- 
marked; “it’s nothing serious, and you'll 
get damages for it.” 

“Damages!” roared Sandy. “Have I 
no had enough o’ them? It’s repairs I’m 
seeking the noo!” 
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